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Alabama Rule 7.1 Communications Concerning a Lawyer’s Services

A lawyer shall not make or cause to be made a false or misleading communication about the lawyer or
the lawyer's services. A communication is false or misleading if it:

(a) contains a material misrepresentation of fact or law, or omits a fact necessary to make the
statement considered as a whole not materially misleading;

(b) is likely to create an unjustified expectation about results the lawyer can achieve, or states or
implies that the lawyer can achieve results by means that violate the Rules of Professional Conduct or

other law;

{c) compares the quality of the lawyer's services with the quality of other lawyers' services, except as
provided in Rule 7.4; or

(d) communicated the certification of the lawyer by a certifying organization, except as provided in
Rule 7.4.

COMMENT

This Rule governs all communications about a lawyer's services, including advertising permitted by
Rule 7.2. Whatever means are used to make known a lawyer's services, statements about them should
be truthful. The prohibition in paragraph (b) of statements that may create "unjustified expectations”
would ordinarily preclude advertisements about results obtained on behalf of a client, such as the
amount of a damage award or the lawyer's record in obtaining favorable verdicts, and advertisements
containing client endorsements. Such information may create the unjustified expectation that similar
results can be obtained for others without reference to the specific factual and legal circumstances.

COMPARISON WITH FORMER ALABAMA CODE OF PROFESSIONAL RESPONSIBILITY

Rule 7.1 is a direct counterpatt to Temporary DR 2-101, which was substantially adopted from
Model Rule 7.1.
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Alabama Rule 7.2 Advertising

A lawyer who advertises concerning legal services shall comply with the following:

(a) Subject to the requirements of Rule 7.1, a lawyer may advertise services through public media,
such as a telephone directory, legal directory, newspaper or other periodical, outdoor displays, radio,
television, or written communication not involving solicitation as defined in Rule 7.3.

(b) A true copy or recording of any such advertisement shall be delivered or mailed to the office of
the general counsel of the Alabama State Bar at its then current headquarters within three (3) days
after the date on which any such advertisement is first disseminated; the contemplated duration
thereof and the identity of the publisher or broadcaster of such advertisement, either within the
advertisement or by separate communication accompanying said advertisement, shall be stated. Also,
a copy or recording of any such advertisement shall be kept by the lawyer responsible for its content,
as provided hereinafter by Rule 7.2(d), for six (6) years after its last dissemination.

(c) A lawyer shall not give anything of value to a person for recommending the lawyer's services,
except that a lawyer may pay the reasonable cost of any advertisement or written communication
permitted by this rule and may pay the usual charges of a not-for-profit lawyer referral service.

(d) Any communication made pursuant to this rule shall include the name of at least one laWyer
responsible for its content.

(¢) No communication concerning a lawyer's services shall be published or broadcast, unless it
contains the following language, which shall be clearly legible or audible, as the case may be: "No
representation is made that the quality of the legal services to be performed is greater than the quality
of legal services performed by other lawyers."

() If fees are stated in the advertisement, the lawyer or law firm advertising must perform the
advertised services at the advertised fee, and the failure of the lawyer and/or law firm advertising to
perform an advertised service at the advertised fee shall be prima facie evidence of misleading
advertising and deceptive practices. The lawyer or law firm advertising shall be bound to perform the
advertised services for the advertised fee and expenses for a period of not less than sixty (60) days
following the date of the last publication or broadcast.

COMMENT

To assist the public in obtaining legal services, lawyers should be allowed to make known their
services not only through reputation but also through organized information campaigns in the form of
advertising. Advertising involves an active quest for clients, contrary to the tradition that a lawyer
should not seek clientele, However, the public's need to know about legal services can be fulfilled in
part through advertising. This need is particularly acute in the case of persons of moderate means who
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have not made extensive use of legal services, The interest in expanding public information about
legal services ought to prevail over considerations of tradition. Nevertheless, advertising by lawyers
entails the risk of practices that are misleading or overreaching,

This Rule permits public dissemination of information concerning a lawyer's name or firm name,
address and telephone number; the kinds of services the lawyer will undertake; the basis on which the
lawyer's fees are determined, including prices for specific services and payment and credit
arrangements; a lawyer's foreign language ability; names of references and, with their consent, names
of clients regularly represented; and other information that might invite the attention of those seeking
legal assistance.

Some jurisdictions have had extensive prohibitions against television advertising, against
advertising going beyond specified facts about a lawyer, or against "undignified" advertising.
Television is now one of the most powerful media for getting information to the public, particularly
persons of low and moderate income; prohibiting television advertising, therefore, would impede the
flow of information about legal services to many sectors of the public. Limiting the information that ™
may be advertised has a similar effect and assumes that the bar can accurately forecast the kind of
information that the public would regard as relevant.

Neither this Rule nor Rule 7.3 prohibits communications authorized by law, such as notice to
members of a class in class action litigation.

Record of Advertising

Paragraph (b) requires that a record of the content and use of advertising be kept in order to
facilitate enforcement of this Rule. It does not require that advertising be subject to review prior to
dissemination. Such a requirement would be burdensome and expensive relative to its possible
benefits, and may be of doubtful constitutionality.

Paying Others to Recommend a Lawyer

A lawyer is allowed to pay for advertising permitted by this Rule, but otherwise is not permitted to
pay another person for channeling professional work, This restriction does not prevent an organization
or person other than the lawyer from advertising or recommending the lawyer's services. Thus, a legal
aid agency or prepaid legal services plan may pay to advertise legal services provided under its
auspices. Likewise, a lawyer may participate in not-for-profit lawyer referral programs and pay the
usual fees charged by such programs. Paragraph (¢) does not prohibit paying regular compensation to
an assistant, such as a secretary, to prepare communications permitted by this Rule,

COMPARISON WITH FORMER ALABAMA CODE OF PROFESSIONAIL RESPONSIBILITY

Rule 7.2 is based on Temporary DR 2-102, which was substantially adopted from Model Rule 7.2.
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Alabama Raule 7.3 Direct Contact with Prospective Clients

(a) A lawyer shall not solicit professional employment from a prospective client with whom the
lawyer has no familial or current or prior professional relationship, in person or otherwise, when a
significant motive for the lawyer's doing so is the lawyer's pecuniary gain. A lawyer shall not permit
employees or agents of the lawyer to solicit on the lawyer's behalf. A lawyer shall not enter into an
agreement for or charge or collect a fee for professional employment obtained in violation of this rule.
The term "solicit" includes contact in person, by telephone, telegraph, or facsimile transmission, or by
other communication directed to a specific recipient and includes contact by any written form of
communication directed to a specific recipient and not meeting the requirements of subdivision (b)(2)

of this rule.

(b) Written Communication.

(1) A lawyer shall not send, or knowingly permit to be sent, on the lawyer's behalf or on behalf of
the lawyer's firm or on behalf of a partner, an associate, or any other lawyer affiliated with the lawyer
or the lawyer's firm, a written communication to a prospective client for the purpose of obtaining

professional employment if:

(i) the written communication concerns an action for personal injury or wrongful death arising
out of, or otherwise related to, an accident or disaster involving the person to whom the
communication is addressed or a relative of that person, unless the accident or-disaster giving rise to
the cause of action oceurred more than thirty (30) days before to the mailing of the communication,

(ii) the written communication concerns a civil proceeding pending in a state or federal court,
unless service of process was obtained on the defendant or other potential client more than seven (7)
days prior to the mailing of the communication;

(iii) the written communication concerns a criminal proceeding pending in a state or federal
court, unless the defendant or other potential client was served with a watrant or information more
than seven (7) days prior to the mailing of the communication;

(iv) the written communication concerns a specific maiter, and the lawyer knows or reasonably
should know that the person to. whom.the communication is directed is.represented by a lawyer in.the

matter,

(v) it has been made known to the lawyer that the person to whom the communication is
addressed does not want to receive the communication; ’

(vi) the communication involves coercion, duress, fraud, overreaching, harassment, intimidation,
or undue influence by the lawyer;

(vii) the communication contains a false, fraudulent, misleading, deceptive, or unfair statement
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or claim or is improper under Rule 7.1; or

(viii) the lawyer knows or reasonably should know that the person to whom the communication
is addressed is a minor or is incompetent, or that the person's physical, emotional, or mental state
makes it unlikely that the person would exercise reasonable judgment in employing a lawyer,

(2) In addition to the requirements of Rule 7.2, written communications to prospective clients for
the purpose of obtaining professional employment are subject to the following requirements:

(i) a sample copy of each written communication and a sample of the envelope to be used in
conjunction with the communication, along with a list of the names and addresses of the recipients,
shall be filed with the office of general counsel of the Alabama State Bar before or concurrently with
the first dissemination of the communication to the prospective client or clients. A copy of the written
communication must be reta;pf;d by the lawyer for six (6) years, If the communication is subsequently
sent to additional prospectwe clients, the lawyer shall file with the office of general counsel of the
Alabama State Bar a list of the names and addresses of those clients either before or concurrently with
that subsequent dissemination, If the lawyer regularly sends the identical communication to additional
prospective clients, the lawyer shall, once a month, file with the office of general counsel a list of the
names and addresses of those clients contacted since the previous list was filed;

(ii) written communications mailed to prospective clients shall be sent only by regular mail, and
shall not be sent by registered mail or by any other form of restricted delivery or by express mail;

(iii) no reference shall be made either on the envelope or in the written communication that the
communication is approved by the Alabama State Bar;

(iv) the written communication shall not resemble a legal pleading, official government form or
document (federal of state), or other legal document, and the manner of mailing the written
communication shall not make it appear to be an official document;

(v) the word "Advertisement" shall appear prominently in red ink on each page of the written
communication, and the word "Advertisement" shall also appear in the lower left-hand corner of the
envelope in 14-point or larger type and in red ink. If the communication is a self-mailing brochure or
pamphlet, the word "Advertisement" shall appear prominently in red ink on the address panel in
14-point or larger type;

(vi) if a contract for representation is mailed with the written communication, it will be
considered a sample contract and the top of each page of the contract shall be marked "SAMPLE."
The word "SAMPLE" shall be in red ink in a type size at least one point larger than the largest type
used in the contract. The wWords "DO NOT SIGN" shall appear on thte ling provided for the client's
signature;

(vii) the first sentence of the written communication shall state: "If you have already hired or

retained a lawyer in connection with [state the general subject matter of the solicitation], please
disregard this letter [pamphlet, brochure, or written communication]”

(viii) if the written communication is prompted by a specific occurrence (e.g., death, recorded
judgment, garnishment) the communication shall disclose how the lawyer obtained the information



-

\ .
AL 7.3 http:i/www‘sunmmcs.cbm!al_ilj.m

prompting the communication;

(ix) a written communication secking employment by a specific prospective client in a specific
matter shall not reveal on the envelope, or on the outside of a self-mailing brochure or pamphlet, the

nature of the client's legal problem; and

(x) a lawyer who uses a written communication must be able to prove the truthfulness of all the
information contained in the written communication,

COMMENT

There is a potential for abuse inherent in direct solicitation by a lawyer in person or by telephone,
telegraph, or facsimile transmission of prospective clients known to need legal services. Direct
solicitation subjects the nonlawyer to the private importuning of a trained advocate, in a direct
interpersonal encounter. A prospective client often feels overwhelmed by the situation giving rise to
the need for legal services and may have an impaired capacity for reason, judgment, and protective
self-interest, Furthermore, the lawyer seeking to be retained is faced with a conflict stemming from
the lawyer's own interest, which may color the advice and representation offered the vulnerable

prospect.

The situation is therefore fraught with the possibility of undue influence, intimidation, and
overreaching. This potential for abuse inherent in direct solicitation of prospective clients justifies
some restrictions, particularly since the advertising permitted under Rule 7.2 offers an alternative
means of communicating necessary information to those who may be in need of legal services.
Advertising makes it possible for a prospective client to be informed about the need for legal services,
and about the qualifications of available lawyers and law firms, without subjecting the prospective
client to direct personal persuasion that may overwhelm the client's judgment.

The use of general advertising, rather than direct private contact, to transmit information from
lawyer to prospective client will help to assure that the information flows cleanly as well as freely.
Advertising is in the public view and thus subject to scrutiny by those who know the lawyer. This
informal review is likely to help guard against statements and claims that might constitute false or
misleading communications in violation of Rule 7.1. Direct, private communications from a lawyer to
a prospective client are not subject to such third-person scrutiny and consequently are much more
likely to approach (and occasionally cross) the line between accurate representations and those that

are false and misleading.

Direct written communication seeking employment by specific prospective clients generally
presents less potential for abuse or overreaching than in-person solicitation and is therefore not
prohibited for most types of fegal matters, but is subject to reasonable restrictions, as set forth in this
rule, designed to minimize or preclude abuse and overreaching and to ensure the lawyer's
accountability if abuse should occur. This rule allows targeted mail solicitation of potential plaintiffs
or claimants in personal injury and wrongful death causes of action or other causes of action that
relate to an accident, disaster, death, or injury, but only if the communication is not mailed until thirty
(30) days after the incident. This restriction is reasonably required by the sensitized state of the
potential clients, who may be either injured or grieving over the loss of a family membey, and the

abuses that experience has shown can exist in this type of solicitation,
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Cominon examples of written communications that must meet the requirements of subparagraph (b)
of this rule are direct mail solicitation sent to individuals or groups selected because they share
common characteristics, e.g., persons named in traffic accident reports or notices of foreclosure.
Communications not ordinarily sent on an unsolicited basis to prospective clients are not covered by
this rule. Also not covered by this rule are responses by lawyers and law firms to requests for
information from a prospective client or newsletters or brochures published for clients, former clients,
those requesting it, or those with whom the lawyer or law firm has a familial or current or prior
professional relationship. |

Letters of solicitation and the envelopes in which they are mailed should be clearly marked
"Advertisement." This will avoid the perception by the recipient that there is a need to open the
envelope because it is from a lawyer or law firm, when the envelope contains only a solicitation for
legal services. With the envelopes and letters clearly marked "Advertisement," the recipient can
choose to read the solicitation or not to read it, without fear of legal repercussions.

In addition, the lawyer or law firm sending the lefter of solicitation shall reveal the source of
information used to determine that the recipient has a potential legal problem. Disclosure of the
source will help the recipient to understand the extent of knowledge the lawyer or law firm has
regarding the recipient's particular situation and will avoid misleading the recipient into believing that
the lawyer has particularized knowledge about the recipient's matter if the lawyer does not.

General mailings to persons not known to need legal services, as well as mailings targeted to
specific persons or potential clients, are permitted by this rule. However, these mailings constitute
advertisement and are thus subject to the requirements of Rule 7.2 concerning delivery of copies to
the general counsel, record keeping, inclusion of a disclaimer, and performance of the services offered
at the advertised fee.

This Rule would not prohibit a lawyer from contacting representatives of organizations or groups
that may be interested in establishing a group or prepaid legal plan for its members, insureds,
beneficiaries, or other third parties for the purpose of informing such entities of the availability of and
details concerning the plan or arrangement that the lawyer or the law firm is willing to offer, This
form of communication is not directed to a specific prospective client known to need legal services
related to a particular matter. Rather, it is usually addressed to an individual acting in a fiduciary
capacity seeking a supplier of legal services for others who may, if they choose, become prospective
clients of the lawyer. Under these circumstances, the activity which the lawyer undertakes in
communicating with such representatives and the type of information transmitted to the individual are
functionally similar to and serve the same purpose as advertising permitted under Rule 7.2.

COMPARISON WITH FORMER ALABAMA CODE OF PROFESSIONAL RESPONSIBILITY

There is no comparable rule in the former Alabama Code of Professional Responsibility, Rule 7.3,
before its amendment effective May 1, 1996, was a direct counterpart to Temporary DR 2-103, which
was substantially adopted from Model Rule 7.3. The amendment effective May 1, 1996, changed the
rule substantially from what was Temporary DR 2-103.
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Alabama Rule 7,4 Communication of Fields of Practice

A lawyer may communicate the fact that the lawyer does or does not practice in particular fields of
law. A lawyer shall not state or imply that the lawyer is a specialist except as follows:

() a lawyer admitted to engage in patent practice before the United States Patent and Trademark
Office may use the designation "Patent Attorney" or a substantially similar designation;

(b) a lawyer engaged in admiralty practice may useé the designation "Admiralty," "Proctor in
Admiralty," or a substantially similar designation; or

(c) a lawyer may communicate the fact that the lawyer has been certified as a specialist in a field of
law by a named organization or authority, but only if such certification is granted by an organization
previously approved by the Alabama State Bar Board of Legal Certification to grant such
certifications.

COMMENT

This rule permits a lawyer to indicate areas of practice in communications about the lawyer's
services, for example, in a telephone directory or other advertising. If a lawyer practices only in
certain fields, or will not accept matters except in such fields, the Jawyer is permitted so to indicate.
However, stating that the lawyer is a "specialist," practices a "specialty,” or "specializes in" a
particular field is not permitted unless in accordance with rule 7.4(c). These terms have acquired a
secondary meaning implying formal recognition as a specialist. Hence, use of these terms may be
misleading.

Recognition of specialization in patent matters is a matter of long-established policy of the Patent
and Trademark Office. Designation of admiralty practice has a long historical tradition associated
with maritime commerce and the federal courts.

Paragraph (c) provides for certification as a specialist in a field of law where the Alabama State Bar
Board of Legal Specialization has granted an organization the right to grant certification. Certification

procedures imply that an objective entity has recognized a lawyer's higher degree of specialized

E T A A

ability than is suggested by general licensure to practice law. Those objective entities may be expected
to apply standards of competence, experience, and knowledge to insure that a lawyer's recognition as
a specialist is meaningful and reliable. In order to insure that consumers can obtain access to useful
information about an organization granting certification, the name of the certifying organization or
agency must be included in any communication regarding certification.

COMPARISON WITH FORMER ALABAMA CODE OF PROFESSIONAL RESPONSIBILITY
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Original Rule 7.4 is a direct counterpart to Temporary DR 2-104, which was substantially adopted
from original Model Rule 7.4. On August 31, 1993, § (c) of Rule 7.4 was amended in conformity with
the August 12, 1992, amendments of Model Rule 7.4 to allow the advertisement of specialists, with
the exception that Model Rule 7 4(c)(2) was not adopted. Model Rule 7.4(c)(2) would have allowed
the advertisement of a specialty designated by a nonapproved organization if the appropriate
disclaimer was included. To allow this fype of advertisement would cause confusion and would be

misleading to the public.

Deletion of "limited to" or "concentrated in" particular fields conforms to the 1989 amendment of
Model Rule 7.4 deleting the same language,

sunEthics is produced by Tim Chinaris, and hosted by Faulkner University, Thomas Goode Jones School
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Alabama Rule 7.6 Professional Cards of Nonlawyers

A lawyer shall not cause or permit a business card of a nonlawyer which contains the lawyer's or
firm's name to contain a false or misleading statement or omission to the effect that the nonlawyer is a
lawyer. A business card of a nonlawyer is not false and misleading which clearly identifies the
nonlawyer as a "Legal Assistant,” provided that the individual is employed in that capacity by a
lawyer or law firm, that the lawyer or law firm supervises and is responsible for the law related tasks
assigned to and performed by such individual, and that the lawyer or law firm has authorized the use
of such cards.

COMMENT

Lawyers employ various persons who are nonlawyers to engage in activities on behalf of the
Jlawyers. These nonlawyer employees are not subject to the disciplinary process of the Alabama State
Bar, although the lawyer may be disciplined for their conduct in appropriate cases. See Rule 5.3.
These employees include secretaries, investigators, legal assistants, paralegals, librarians, law clerks,
messengers, accountants, bookkeepers, office managers, firm administrators, etc. In many cases, these
employees will come into contact with clients and with the general public. In these cases, a
professional card or calling card may be useful to the employee, the client, and the public.

The Rule is directed against false and misleading business cards. A lawyer must not permit or cause
a business card of a nonlawyer employee to be either false or misleading. Particular care should be
taken to ensure that no false impression is given that a nonlawyer is a lawyer. In the design of
business cards, the position of nonlawyer employee should be legibly and prominently indicated in
close proximity to the employee's name. Cards that visually present a lawyer's or law firm's name in
such a prominent manner as to obscure the employee's nonlawyer status are prohibited. The card
should serve the function of identifying the name of the individual employee, but it should not be
susceptible o an interpretation by the casual observer that it is the card of a lawyer, as opposed to that
of an employee of a lawyer or law firm.

Because the term "legal assistant” contains the designation "legal” and thus might reasonably be
considered as prohibited by this Rule, a safe harbor was provided so as to permit use of the term on
busmess ca;ds

COMPARISON WITH FORMER ALABAMA CODE OF PROFESSIONAL RESPONSIBILITY

Rule 7.6 is a direct counterpart to Temporary DR 2-106. There is no Model Rule counterpart.
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Opinion Number: 2012-01

Search for:

Advertising on Groupon and Similar Deat of the Day Websites
ETHICS OPINION

RO 2012-01
Advertising on Groupoen and Similar Deat of the Day Websites

QUESTION:

May an attorney use websites such as Groupon or other "daily deal” websites to market discounted legal services in the form
of redeemable cedificates to prospective clients?

ANSWER:

No. The use of daily deal websites, such as Groupon, vioiates or potentially violates a number of rules of professional
conduct.

DISCUSSION: Recently, the Office of General Counsel has been asked to opine on the ethical propriety of “daily deal”
wehbsites, such as Groupon, as a marketing tool for law firms. These “daily deal” websites typically contact the consumer via
email and give the consumer the opportunity to purchase a certificate for services or products from a retailer at a discounted
rate of 50% or greater. The proceeds from each sale are typically divided on a 50-50 split between the website and the
retailer. For example, a law firm would agmree to sell a coupon entiting the purchaser to $500 worth of legal services for a
discounted rate of $250. The purchaser or prospective client would pay the website $250 and wouldrecelve a certificate for
$500 to redeem for legal services with the law firm. The certificate may or may not have an expiration dats. From tre sale,
the website would keep 50% of the revenue, $125 in this case, and remit the remaining $125 to the law firm.

Several bar associations have recently issued opinions conceming the ethical propriety of iawyers using these “daily deal”
websites. New York, North Carodina, and South Carolina have issued ethics oplnions approving the use of websites fike
Groupon, while Indiana has issited an opinion disapproving of such sites. All acknowledge, however, that mark‘eting'
discounted legal services through these sites is fraught with ethical landmmines. First and foremost among the issues raised is
whether the use of Groupon to market and sell legal services constitutes the sharing of legal fees with a nonJawyer in
violation of Rule 5.4(a), Ala. R. Prof. C.

In Formal Ethics Opinion 10, North Carolina found that the portion of the fee retained by the website is merely an advertising
cost since ‘it is pald regardiess of whether the purchaser actually claims the discounted service and the lawyer eams the fee
... In Ethics Advisoty Opinion 11-05, South Carolina alscdetermined that the website's share of the fee paid by the
purchaser was an "advertising cost’ and not the sharing of a legal fee with a non-awyer, The Disciplinary Commission finds
these arguments unconvincing. In Alabama State Bar Association v. R.W. Lynch Company, Inc., the Supreme Court of
Alabama addressed whether a telsvision advertisement touting the “Injury Helpline” was a for-profit referral service in
violation of Rule 7.2(c), Ala, R. Prof. G. 655 So. 2d 982 (Afa. 1995), While there [s no claim that sites fike Groupon are
for-profit referral services, R.W. Lynch is instructive on whether the fees charged by such sites are truly “adverlising fees”,

The Supreme Court concluded that R.W. Lynch's “Injury Helpline® was not a “for-profit’ referal system but rather a
permissible form of group advertising. In reaching its decision, the Court noted that lawyers who participate in the helpline
pay a flat-rate fee for the advertising, regardless of the number of calls forwarded to them. Id. Pursuantto Rule 7.2(c), a
lawyer “may pay the reasonable cost of any advertisement’. in this instance, Groupon and other similar sites de not charge a
flat rate fee or even a fee based on the website's traffic. Instead, as noted by the Indiana State Bar Ass'n Ethics Committee,
Groupon and other sites take a parcentage (usually 50%) of each and every purchase. The percentage taken by the site is

hot tied in any manner to the ‘reasonable cost’ of the adverisement. As a result, the Discipfinary Commission finds that the
use of such sites o sell legal services is a violation of Rule 54 because legal fees are shared with a non-awyer.

The use of sites fike Groupon would also viclate a number of other ethics rules. For example, it is well-settled that pursuant
to Rule 1.15(a), all uneamed fees must be placed into a lawyet’s frust account until earned. Ses Format Opinion 2008-03.
However, under the fee model employed by Groupon, half of the legal fee paid by the purchaser is claimed by Groupon at
the time of the purchase making it impossible for the lawyer to place the entire unearned legal fee info trust as required by
Rule 1.15(a). Furthey, if the purchaser were to demand a refund prior to any services being performed by the lawyer, the
purchaser would be entitled to a complete refund regardless of the fact that half of the fees were claimed by Groupon.
Failure to make a full refund would be considerad charging a clearly excessivefee in violation of Rule 1.5(a) [Fees] and/or
failing to return the client’s property as mandated by Rule 1.16(d) [Declining or Terminating Representation].
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Ancther ethical dilemma created by the use of daily deal websites is the inabiiity of the tawyer to perform any conflict check
prior to the payment of legal fees by the potential client, Under the Groupon model, the lawyer s seling futurs legal services
and receiving the fees for such future services without ever having spoken with or having met with the client. Because the
tawyer cannot perform a conflict check prior to being retained, the potenilal for conflicts of interest amang the lawyer's former

and current cllents is great.

Additionally, the Disciplinary Commissionis concemed that the use of such daily deal sites could resuit in violationsof Rule
1.1 [Competence] and/or Rule 1.3 [Diligence]. Because there is no meaningful consultation prior o the payment of legal
fass, the purchaser may be retaining a layer that does not possess the reguisite skills or knowledge necassary to
competently represent the purchaser. There is no opportunity for the lawyer to determine his own competence or ability to

represent the client prior to his being hired.

Likewlse, the fawyer is also unable to judge whether he will be able to diligently represent the ciient. Unless the lawyer
places restrictions on the type of services offered and on the number of deals available for purchase, the lawyer may find
that his caseload becomes unmanageable. Rule 7.2(), Ala. R, Prof. C., provides as follows:

RULE 7.2
ADVERTISING

A lawyer who advettises concerning legal services shall comply with the following:

) 1f foes are stated in the advertisement, the lawyer or law firm advertising must perform the adveriised services at the
advertised fee, and the failure of the lawyer and/or law firm advertising to perform an advertised service atthe advertised fes
shall be prima facie evidence of misleading advertising and deceptive practices. The lawyer of faw firm advertising shall be
bound to perform the advertised services for the advertised fae and expenses for a period of not less than sixty (60) days
following the date of the last publication or broadcast.

Pursuant to Rule 7.2(f), a lawyer will be bound to honor all purchases mada through sites like Groupon. If a large number of
purchases are made through Groupon, the fawyer may not have the time or resources to diligently represent each new client
resulting in violations of Rules 1.1 [Competence], 1.3 [Diligence), and 1.4 [Communication), Ata. R. Prof. C.

JWM
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Opinion Number: 2008-01

Search for:

Advertising ability to communicate in a foreign language

QUESTION:

May an attorney adverise the abiity to communicate In a foreigh language if an employee of the atomey, and not the
attomey, will be communicating with clients in frie second language? i so, what athical obligations and responsibiliies are
imposed upon the supervising attorney?

ANSWER:

An attorney may advertise the ability of a nonlawyer employee o communicate in a foreign language if the advertisement
makes it clear that the nonlawyer employee and not the attomey will be communicating with the clientin the foreign
language. Addiionally, if the advertisement Is placed using the foreign language being adverised, then the disclaimer
required by Rule 7.2(s) must also be in that same foreign languagé. If the advertisement being placed uses both English and
the foreign tanguage, then the disclaimer must be communicated through both the foreign language and English. Finally, any
attomey using a nonlawyer amployes to communicate with a client in a foreign language assumes all responsibilty for the
accuracy of the Information relayed between the nonlawyer employee and dlient, DISCUSSION:

Rule 72, Alabama Rules of Professional Condud, provides, in pertinent part, as follows:
RULE 7.1 COMMUNICATIONS CONCERNING A LAWYER'S SERVICES

A lawyer shall not make or causeto be made a false or misleading communicaiion about the tawyer or the lawyer's services.
A communication is false or misieading ifit:

(a) contains a material misrepresentation of fact or law, or omits a fact necessary to make: the statement considered as a
whole not materially misleading;

As such, an atiomey cannot impiy an ability to speak a foreign languagewhen, in fact, it is an employee of the atorney that
will be communicating with the client in the foreign language. Rather, if the attorney wishes to advertise the fact that his law
firm can communicate with a client in a particular language, the advedisement must state with particularity whether the
attorney has the ability to communicate in the foreign language or whether an employee has that ability. Additionally, if the
advertisement is going to be published via the forelgn language, the disclaimer required by Rule 7.2(e) must also be
translated into the foreign language. if an advertisement is going fo be published using both English and the foreign
tanguage, then the disclaimer should be included using both the foreign language and English formats.

Any attorney using a nonlawyer employes fo communicate with a client in a foreign language should also he aware of Rule
5.3, Ala. R. Prof. C., which provides as follows:

RULE 5.3 RESPONSIBILITIES REGARDING NONLAWYER ASSISTANTS
With respect to a nonlawyer ernployed or retained by or associated with a lawyer:

(a) a partner in a law firm shall make reasonable eforts 1o ensure that the firm has in effect measures givingreasonable
assurance that the person's conduct is compatible withthe professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over ihe nonlawyer shall make reasonable efforfs to ensure that the person's
conduct is compatible with the professionat olligations of the tawyer; and

(1) the tawyer orders or, with the knowledge of the spedific conduct, ratifies the conduct invoived; or

(2) the lawyer Is a partner in the law firm in which the person is employed, or has direct supewisory authority over the
person, and knows of the conduct at a fime when its consequences can be avoided or mitigated but fails 1o take reasonabie
remedial adion.

Under Rule 5.3, an attorhey is held responsible for the conduct of any non-lawyer employee to the same extentas if the
attorney engaged in the condudt himself. In the instant situation, by using a nontawyer employee {o communicate with a
client, the lawyer is under a duty to ensure that Information received from the client is accurately communicated {o the lawyar
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through the nonlawyer employee. Likewise, the lawyer is also responsible br ensuding that the nonlawyer employes
accurately retays the lawyer's communications to the client. Any failure by the nonlawyer amployee to accurately relay
information betwaen the clientand the lawyer that adversely affects the rights or interests of the client could consiitute an

sthics violation by the tawyer.

Furthermore, pursuant to Rule 5.5(b), Ala. R, Prof. G, the lawyer employing the nonlawyer employee as a translator must
also be careful to avold assisting the nonlawyer employee in the performance of activities that consftute the unauthorized
practice of law. For example, while legal advice may be relayed to a client through the use of a translator, the legat advice
given must be that of the fawyer and not the translator. As such, the fawyer should always pe present during conferences
with the client and shouid not atlow he nonlawyer employee to meet privataly with the client. In addition, when making court
appearances, the approval of the cowrt should be soughtin order to use the non-awyer employee to transiate information

batwean the client and the lawyer and/or the court.
JWM/s
6/30/08
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Opinion Number: 2006-01
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Direct soficitation of former and present clients

QUESTION #1:

Under what circumstances may an attorney conduct direct solicitation - via in-person contact or by telephone - for
professional employment under Rule 7.3(a), Alabama Rules of Professional Conduct?

ANSWER:

Rule 7.3(a), Ala. R, Prof. C., expressly authorizes an attorney to directly solicit any family member {refated by blood or
tnarriage), former olfent, or current client.

DISCUSSION:

Rule 7.3(a) continues the traditional prohibition against direct soficitation of legal employment. That Rule providesin
pertinent part the following:

Rule 7.3 Direct Contact With Prospeciive Clients

(a) A lawyer shall not solicit professional employment from a prospeciive dient with whom the lawyer has no familial or
cuirent or prior professional relationship, in person or otherwise, when a significant motive for the lawyer's doing so is the
lawyer's pecuniary gain, A fawyer shall not permit employees or agents of the fawyer to soficit on the lawyers behalf, A
lawyer shall notenter Into an agreement for or charge or collect a fee for professional employment obtained in violation of
this rule. The term “solicit” includes contact in person, by telephone, telegraph, or facsimile transmission, or by other
communication directed to a spedific recipient and includes contact by any written form of communication directed fo a
spadific recipient and not meeting the requirements of subdivision (b)(2) of this rule.

Direct solicitation is disfavored, in part, because the contact between attorney and prospective client is in private and
therafare, not subject to public scrutiny. As such, the attorney can overreach and "can more readily mix misleading speeach
with factual statements.” 1 The reason for prohibiting direct solicitation is also discussed in the Comment to Rule 7.3:

There is a potential for abuse inherent in dirsct solicitation by a lawyer in person or by telephone, telegraph, or facsirile
trans- mission of prospective clients known to need legal services. Direct solicitaion subjects the nonJawyer fo the private
importuning of a trained advocate, in a direct interpersonal encounter. A prospective client often feels overwhelmed by the
situation giving rise to the need for legal setvices and may have an impaired capacity for reason, judgment, and protective
selfinterest, Furthermore, the lawyer seeking to be retained is faced with a conflict stemming from the lawyer's own interest,
which may color the advice and representation offered the vulnerable prosped.

The situation is therefore fraught with the possibliity of undue influence, intimidation, and overreaching. This potentiai for
abuse inherent in direct solicitation of prospedtive clients justifies some restrictions, particularly since the advertising
pemitted under Rule 7.2 offers an altemative means of communicating necessary information to those who may ba in need
of legal services.

Rule 7.3(a), Ala, R. Prof. C., however, expressly exempts from the ban against solicitation those persons with whom the
attomey has a familial relationship andfor a curent or prior profassional relationship. It is presumed less likely that an
attorney would engage in abusive or misleading practices against a person with whom he enjoys a familial relationship.
While there is a recent trend to also exclude close personal friends from the prohibition against diract solicitation, the Bar has
yet to adopt stieh a provision, 2 Rather, the term "familial iiterally denotes a family retationship, by either blood or marriage.

a "close, personal’ relationship would be subject to debate and individual interpretation. As such, the Commission believes
that a "familial’ relationship refers strictly to a family member by blood or marriage,

Current and former clients are also excluded from ihe pronibition against direct solicitation. Due to their previous or ongoing
interaction with the attomey, current or former clients will have a sufficient basis upon which to judge whether to continue or
reactivate a professional relationship with a particutar aftorney.

it should alsobe noted that in In Re Primus, 436 U8, 412 (1978), the United States Supreme Court held that the solicitation
of prospective clients by nonprofit organizations that engagein iitigation as a form of political expresdon are entitled to First
Amendment protection and not subject to disciplinary action under the First Amendment for improper solicitation, In Primus,
the prospective dient was contacted after she had been sterilized as a condifion to recelving Medicald benefits. Id. The

1t would be exceadingly difficult 1o énforce a Flile tharaltowed direct solicitafonof “close;, personatfriends* What constiutes. -
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spices of the American Civil Liberties Union, Id. The ban

attormey offered to represent her, free of charge, under the au
y is not seeking and will not receive any type of inancial

against direct solicitation also may riot apply when the atiorne
benefit from the representation.

To the extent that RO-03-02 opined othemnwise of conflicts with this opinian, it is hereby withdrawn.
JvWid/s
B8/21/08

Foofnotes:
1 Hazard & Hodes, The Law of Lawyering, § 57.3, 4. 3rd Ediion (2005).
2 ABA, Annotated Model Rules of Professional Conduct, 547, Fifth Editon (2003},
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Search for:

Various Advertising Issues Addressed

The Office of General Counsel regulatly receives varlous requests for informal opinfons conceming the requiremments and
limitations imposed upon attorney advertising by Rules 7.1, 7.2 and 7.3 of the Rules of Professional Condud. The
Disciplinary Commisslon has determined that it would be peneficlal to consolidate into one format opinion those informal
advertising opinions which appear to be of profession-wide interest. Accordingly, RO-2003-01 will address those guestions
set forth below.

QUESTION ONE:

Are an attorney's business cards considered advertising? May an éttomey leave his business cards in the offices of other
professionals stich as doctors and accountanis?

ANSWER QUESTION ONE:

The business cards of an attorney can constitute advertising if the cards are distributed to the public n such a way as to, or
with the Intent 1o, directly solicit prospective clients. Direct solicitation of prospective dients is govemed by Rule 7.3 of the
Rules Professional Conduct Paragraph (a) of that Rule provides as follows:

“Rule 7.3 Dirsct Contact With Prospective Clients

(a) A fawyer shall not solicit professional employment from a prospectve dient with whom the lawyer has no familial or
current or prior professional refationship, in person or otherwise, when a significant motive for the lawyer's doing so is the
lawyer's pecuniary gain. A lawyer shall not pemit employees or agents of the lawyer to solicit on the lawyer's behalf, A
lawyer shall notenter into an agreement for or charge or collect a fee for professional employment obtained in viclation of
this rule. The term "solicit’ Includes contact in person, by telephone, telegraph, or facsimile transmission, or by other
communication directed to a spedfic recipient and includes contact by any written form of communication directed io a
spedific recipient and not meeting the requirements of subdivision (0)(2) of this rule." (Emphasis supplied)

In formal opinion RO-91-17, the Disclplinary Commission concluded that it was impermissible for an attorney to participate in
a Welcome Wagon sponsorship whereby the attormey's brochure and other advertising material would be disfributed by a
Chamber of Commerce employee to new residents in the community. The Commission determined that such parilcipation
would constitute solicitation by an agent acting on the lawyer's behalf in violation of Rule 7.3 of the Rules of Professional
Conduct Additionally, the Office of General Counsel has held in various informal opinions that attorneys may notleave thelr
business cards or other adverfising materials in bars and nightclubs, doctors’ offices or the offices of bail bondsmen because
to do so would constituts face-to-faca solicitaion by an agent. ltis, therefore, the opinion of the Disciplnary Commission that
it would be ethically impermissible for an attorey to provide busness cards to other professionals for distribution to their
clients, customers or patients.

QUESTION TWO:

May an aftorney print an advertisement for legal services on the exterior of prescription bags which a pharmacy will disperse
to customers?

ANSWER QUESTION TWO:

The Disciplinary Commission is of the opinion that the sthical concems discussed in RO-81-17, cited in the previous
question, are equally appiicable to this ingulry. The Commission determined that atforney participation in Welcome Wagon
sponsorships is prohibited because such participation consfitutes solicitation by an agent. In this instance, the phamnacist
would be soliciting on behalf of the attorney in much the same manner, and io the same exfent, 4§ thé Chamberof
Commerce employee in RO-91-17. Furthermore, the attorney is obviously paying the phamagcist for the right to place his
advertisement on the prescription bags. The fact that the attorney's advertiserment is on the pharmacist's prescription bags
constitites, or could readily be construed to consfitute, an endorsement or recomnendation of the attormey by the
phamacist. Rule 7.2 {c) provides, in pertinent part, that "[a} lawyer shall not give anything of value to a person for
recommending the lawyers services . . " Accordingly, it is the opinion of the Discipiinary Commission that it would be
ethically improper for an atforney to place an advertisement for legal services on the exterior of a prescription bag or on any
other ftem which is to be distibuted to the public by a third party.

QUESTION THREE:

Is an offer to provide legal services on a pro hono basis subject to the Rules governing advertising and solicitation?
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ANSWER QUESTION THREE:

Rule 7.3 of the Ruies of Professional Conduct governs attorney solicitation of prospective clients. Paragraph (a) of that Rule
provides, in pettinent part, as follows:

"Rule 7.3 Direct Contad With Prospeciive Clients

(a) A lawyer shall not solicit professional employment from a prospectva client with whom the lawysr has no familial or
current or prior profassional relationship, in person or otherwise, when a significant motive for the lawyer's doing 30 is the

lawyer's pecuniaty gain.

A

The tesm "soticit' indudes confact in person, by telephone, telegraph, or facsimile transmission, or by other other
communication directed to a spedfic recipient and includes contact by any written form of communication directed to a
spedfic recipient and not meeting the requirements of subdivision (b}(2) of this rule." (Emphasis supplied)

it is the opinion of the Disciplinary Commission that when attomeys provide, free of charge, their time, advice or other legal
services for a charitable or eleemosynary purpose, the motive for offering those senvices is not one of "pecuniary gain" within
the meaning of the above-quoted Rule. Accordingly, offers to provide such services need not comply with the requirements
of subdivision (b)(2) of Rule 7.3 and need not contain the disclaimer required by Rule 7.2(e). The Commission's opinion is
consistent with, and supported by, the dedisions of the United States Supreme Court in NAACPE v. Button, 371 US8.415
(1963}, upholding the right of NAACP attorneys to solicit potential clientsin civil rights litigation and In In re Primus, 436 U.S,
412 (1978), upholding the right of an ACLU attorney to send a solicitafon letter to a woman who had been sterflized as a
condition of Medicaid eligbility.

QUESTION FOUR:

Must written communications sent to former or exlsting clients for the purpese of soliciing representation of those dients in
matters wholly unrelated o the existing or previous representation comply with the direct-mail solicitations requirements of

Rula 7.37
ANSWER QUESTION FOUR:

Direct mail solicitaion of prospecive clienis is govemed by Rule 7.3 of the Rules of Professional Conduct Paragraph (a) of
that Rule provides, in pertinent part, as follows:

"A fawyer shall not solicit professional employment from a prospedive client with whom the lawyer has no familial or current
or prior professional relationship, in person or otherwise, when a significant motive for the lawyer's doing sois the lawyer's

pecuniaty gain.” (Emphasis supplied)

It Is the opinion o the Disciplinary Commission that the above-quoted language exempts written communication directed to
former or existing clients from the requirements of Rule 7.3 regardless of whether the communication relates to the existing
or prior representation oris for the purpose of solicitingthe recipient as a client in a new and unrelated matter. To the extent
fanguage in RO-93-02 may be interpreted to indicate otherwise, itis the intent of the Commission to reject such an
interpretation and to modify the ianguage of RO-93-02 consistent with this opinion.

QUESTION FIVE:

The Comment to Rule 7.3 contains the following provision which has generated some confusion regarding the correct
intemretation and application thereof:

"General maitings to persons not known to need legal sevices, as well as mallings targeted to specific persons or potential
clients, are permitted by this rule. However, these mailings constitute advertisement and are this subject to the reguirements

of Ruie 72 conceming del|ve‘rVUﬁ:cpiesm’th'ergena'aE'ﬁounsehfreccrdhkeepmgﬁneluslowef_a»disstaimerT..andpecfmmanﬂe.. _—
of the services offered at the advertised fee.” Does this provision mean that such mailings need not comply with the
requirements of Rule 7.37 ANGWER QUESTION FIVE:

The Disciplinary Commission is of the opinion hat this portion of the Comment doas not mean that such mailings need not
comply with the requirements of Rule 7.3. The Comment says that such mailings are "permitted" by the Rule. It does not say
tnat such mailings are "exempt” from the Rule. The cofrect interpretation, in the opinion of the Disciptinary Commission, is
that such mailings are permitted provided those matlings comply with the requirements of Rule 7.3 and also provided they
comply with the requirements of Rule 7.2. Any mailing which Is a *written form of communication directed to a spedfic
recipient with whom the lawyer has no famillal or current or prior professiorial relationship® st comply with Rule 7.3 and
with Rule 7.2. The only exception fo this requirement is that discussed in the previous guestion, i.e., wiitten communication
sent to former or existing clients or family members.
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QUESTION SiX:

Another provision in the Camment o Rule 7.3 about which guestions have been ralsed regarding the meaning hereof is the
following:

"Communicalions not ordinarily sent on an unsolicited basis to prospective clients are not covered by this rule.”
ANSWER QUESTION SIX:

This comment refers to communications which have been salicited by the recipient. For exampls, if someone who needs
lagal asdstance and, in the process of attempting to determine which attomey {0 employ, contacts one or more attomeys
asking for information on their background and experience, the résponse to such a request need not comply with the Rule
goveming direct mafl solicitation. Conversely, communications which are sent to prospective clients on an unsolicied basis
must comply with the Rule.

QUESTION SEVEN:

A lawyer propeses to publish an adverisement which contains the following language: *Experienced, Driven & Knows the
Systerri - The Lawyer You Choose Makes A Difference”. s this language permissible?

ANSWER QUESTION SEVEN:

it is the opinion o the Disciplinary Commission that such "comparative” language is directly contrary fo the intent and
purpose of the disclaimer required by paragraph (e} of Rule 72, 1.e., "No representation is made that the quality of legal
services to be perfarmed is greater than the quality of legal services performed by ather lawyers." The message conveyed to
the public by comparative advertisements, either directly or by implication, is that the advertising attorney does, in fact,
provide legal services of greater quality than other attorneys. Such advertisements are, therefore, sthically impermissible.

QUESTION EIGHT.
An attorney proposes to send a Lrochure to prospective clients with a cover {etter worded as follows:

"Enclosed s a courtasy copy of my fir's July/August 2003 newsletier. 1 hope that you find it informative. !f you would Yike to
racelve addtional coples of the newsletter in the future, please take a moment to complete and retum the enclosed postcard
to me, and | will see to it that additional copiesare sent o you."

Must the cover letter and brochure comply with the requirements of Rule 7.3 of ihe Rules of Professional Conductwhich
govem direct mail solicitation of prospective clients by attorneys?

ANSWER QUESTION EIGHT:
Paragraph (a) of Rule 7.3 provides as follows:

"(a) A fawyer shall ot solicit professional employment frem a prospeciive client with whom the lawyer has no familial or
current or prior professional relationship, in person ot otherwise, when a significant motive for the lawyer's doing so is the
lawyer's pecuniary gain. A tawyer shall not permit employees or agents of the lawyer to solicit on the fawyer's behalf. A
lawyer shall notenter into an agreement for or charge or collect a fee for professional employment obtained in viclation of
this rule. The term 'soficlt’ includes contact in person, by telephone, telegraph, or facsimile transmission, or by othar
communication directed to a spedfic reciplent and includes contact by any written form of communication directed to a
spedific recipient and not meeting the requirements of subdivision (b)(2) of this rule.”

1t conclusivelyappears that the proposed cover letter and brochure are "written formis] of communication directedto a
gpecific recipient™. It further appears that the intended reciplent is someone "with whom the tawyer has no familiat or current
or prior professional lationship”. Accordingly, itis the opinion ofthe Office of General Counselthat the ietter and brochure
"fﬁu"é‘t"f:‘a“rﬁﬁly—withﬂutes—?ﬂrand~7£,rAs—discussed—in-responsatoﬂuesﬁmEnuamxﬁteQOunjcation sent to former or
existing clients or family members are exempt from afl adveitising and solicitaton requirements.

QUESTION NINE:

An attorney proposes to send a catendar to prospective clients which would have printed on it the atiorney's hame, address,
telephone number, fax number and a sketch of the attorney's office building. Must this proposed calendar comply with Rule
7.37

ANSWER QUESTION NINE:

it Is the opinion o the Disciplinary Commission that the proposed calendaris nota maritten form of communication” within the
meaning of Rule 7.3 and, therefore, need not comply with the requirements thereof. Howaver, if the calendarincludes any
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reference to the attomey's areas of practice, it must contain tha disclaimer as required by Rule 7.2(e).

QUESTION TEN:

May adveriisements contain "success stories” about cases the attormney has siecessfully litigated and amounts recoverad on
behalf of clients? May advertiserments contain "client testimontals” retating favorable comments from satlsfied clients?

ANSWER QUESTION TEN:
Rule 7.1 of the Rutes of Professional Conduct provides, in pertinent part, as follows:

"A iawyer shall not make or cause fo be made a false or misleading communication about the fawyer or the lawysr's
services, A commurication is false or misleading if it ‘

(b) is tikely to create an unjustified expectation about results the lawyer can achieve . . ."

The Gomment to the above-quoted provision expands upon this probibition:

“The prohibitionin paragraph {b) of statements that may create ‘unjustified expectations' would ordinaiily preclude
advertisements about results obtained on behalf of a client, such as the amount of a damage award or the lawyer's record in
obtaining favorable verdicts, and advertisements containing clientendorsements.”

In a recent informat opinion, the Office of General Gounsel approved an advertisement which included those elements
expressly prohibited in the Comiment, i.e., references to successful litigation, information conceming amounts recovered and
favorable comments from satisfied clients. However, the General Counsel's opinion was predicated on the fact that the
advertiserent contained the foltowing disclaimer: "These recoveries and tastimonials are not an indicaion of future results.
Evary case is different, and regardiess of what friends, family, or other individuals may say aboutwhat a case is worth, each
case must be evaluated on its own facts and circumstances as they apply o the law. The valuation of a case depends on the
facts, the injuries, the jurisdicion, the venue, the witnesses, the parties, and the testimony, among other factors.
Furthermore, no representation is made that the quality of the legai services to be performed is greater than the quality of

jegal sewices performed by other lawyers.”

The Disciplinary Commission concurs in the opinion of the General Counsel that such "success story" and “testimonial”
advertisements are permissible, provided such permission is expressly conditioned upon the inclusion of an expliclt,
comprehensive and appropriately worded disdaimer and provided, of course, that the statements made in the

advertisements are true and accurate.
LGKAT
6/3/03
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Attorney may baiter legal services In exchange for services from other professionals and may refer clients ta other
professionals subject to certain conditions

QUESTION:

The Office of General Counsef has received several inquiries conceming the ethical propriety of attorneys parficipating in
bartering clubs. There are at least two such clubs presently operating in this state. One operates under the name Business
Metwork International (BNI) and the other is called Trade Bank International {TBI).

The Disciplinary Commission has raviewed the membership agreement and other information pertaining to the services
offered by these ciubs. Based upon this information, it is the understanding ofthe Disciplinary Commission that BN! and TBI
provide administrative services for a number of chaplers or clubs which operate throughout the nation and in other countrias,
Each club or chapter is comprised of one or more individuals from each of the vaiious professions who are associated for the
purpose of bartering their services among themselves and alsa for the purpose of referring clients, customers or patients,
etc., 1o each other. For example, if & medical dodor who is 2 member of one of these clubs needs the services of a tawyer to
draft a will, he may conlact a lawyer who Is a fellow member of the club and the lawyer will prepare the wili without cost to
the doctor. In exchange, the doctor will provide the lawyer medical services of a comparable value at no cost to the lawyer,
Additionally, if the doctor has a patientwho needs legal services, he would refer that patient to a lawyer who is a mamber of
the club, and in retum, if the lawyer has a cllent who needs medical services, he would refer that client to the medical docter.

Professionals, other than lawyers, would be given the name of the individual seferred and would then cortact the individuat o
make an appointment or otherwise discuss their needs. In the case of lawyers, face-to-face or telephone solicitation of
clientsts prohibited and, therefore, the refefring professional would give the lawyer's name to the potential client and it would
then be up to the potential clientto make contact with, or set up an appointment with, the tawyer.

Each professional pays an annual fee of $250 to the club which, according to the information reviewed, is used to pay
administrative costs. No fees are paid by any professional to another professional nar is there is any compensation received
for any reforral.

ANSWER:

It is the opinion of the Disciplinary Commission that participation by a lawyer in bartering clubs such as BN and TBlis not
inconsisient with the lawyer's ethical obligations under the Rules of Professional Conduct of the Alabama State Bar, provided
that referrals andllary to the lawyer's representation of a client are made to another club member only after the lawyer has
reached a good faith determination that referral to a member, as opposed to a nonmernber, is in the best interest of the dient
and best suited to meet the dient's needs,

DISCUSSION:

The first of the Rules of Professional Gondud which would appear to be pertinent fo the issues presented is Rule 7.2(c),
which prohibits a tawyer from giving anything of value to a person for recommending the lawyer's services, However, it wouid
not appear that the proposed arrangement constitutes a violation of this section in that the only fees paid are to the
organization itself, which does not make the referrals, and nothing of value is given {o the professionals who aciually make
the referrals. Additionally, the prohibitionin Rule 7.3 against face-to-face or telephanic solicitation would not appeariobea
problem in that the fawyer would not make the initial contact with the client; rather, the client must take the affirmative step of
first contacting the lawyer. However, there is an addifional ethical consideration which is of some concem and which, in the
opinion ofthe Commission, could consfituts a potential conflict of interast for participating lawyers. In representing clients,
lawyers are ethically obligated to act at all imes in the client's best interest. Furthermore, Rule 1.7(b) provides that a lawyer
shall-notrepresenta-clientifthatrepresentation{s-materally-iimited by-the-lawyers-own-interests: -

Participationin an organization In which cllents, customers or patients are referred back and forth between professionals
could place a lawyer in a situation where the lawyer's own interest is in conflict with the best interest of the lawyer's cliant. If,
for example, a lawyer has a client who needs the services of a financial planner, it would be in the lawyer's own best interest
to refer the client to a finandial planner who is a member out of the barfering ciub. In so doing, the lawyer not anly cbtains
access fo free financial planning sewvices for himself, but also obligatesthe financial planner to make a reciprocal referral,
However, in actual fact, the best interest of the lawyer's client may weli be served by a financial plannerwho, although not a
member of the club, may be better qualified to meet the client's neads,

The information reviewed by the Cormmission indicates that club members are not necessarily obligated to make referrals
only to other club members. Exach club member has the latituds to make referrals to nonmembers i, in the members
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professional judgment, referral to a nonmember would best suit the interest or needs of the client, patient, or customer.

It Is the opinion o the Disciplinary Commission that any lawyer participading in & bartering and referral club or organization
must always remain free to exercise independent professional judgment in represeniing a cilent, induding decisionsrelating
to further professlonat services for a dient. Therefore, before a lawyer may refer a cfient to a feliow member of a bartering
club, the tawyer must make a good faith determination in the case of each referral as fo whether or not the client's interests
and needs would be hest served by a club member, or by some other professional. Only if the lawyer can make such a good
faith determination in every case would the lawyer's participation in such a bartering and referral organization be ethically

permissibie.

Finally, tawyers participating in a bartering club should be aware of the tax ramifications of obtaining goeds and services by
barter, Since such concems present legal issues involving construction and application of the tax code, the Commission
obviously expresses no opinion with regard thereto. However, participating lawyers are encouraged to carefully research
these issues ar to consulf an accountant or other tax professional.
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Opinion Number: 1999-01

Search for:

Attomey may not pay for advertising of another attamey in exchange for referrals
QUESTION: !

The Disciplinary Commission has detarminad that it would be appropriate to give further consideration to the condusicns
reached in RO's 92-23 and 93-23 which address the issue of whether an atforney may pay the adveriising expenses of
another aftorney in exchange for referrals from the attorney whose services are advettised.

ANSWER:

An arrangement whereby advertising expenses are paid by someone or some enfity other than the lawyer whose services
are being advertised would, in the opinion of the Disciplinary Commission, violate Rule 7.1 of the Rules of Professional
Conduct, in that advertising under such circumstances would constitite “a false or misleading communication about the
lawyer or the lawyer's services.” Additionally, payment of advertising expenses in exchange for referrals violates the
prohibition in Rule 7.2(c) against aiawyer glving "anything of value to a person for recommending the lawyer's services.”

DISCUSSION:
Rule 7.1 of the Rules of Professional Conduct provides as follows:

"Rule 7.1 Communications Conceming A Lawyer's Servicas A lawyer shall not make or cause to be made a false or
misleading communication about the lawyer or the lawyer's services. A communication is false or misteading if it:

(a) Contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a
whole not materially misleading;

(b) is fikely to create an unjustified expectation about results the fawyer can achleve, or states or implies that the lawyer can
achieve results by means that violate the Rules of Professional Conduct or other iaw;

{¢) Compares the quality of the lawyer's services with the quality of other lawyer's services, except as provided inRule 7.4,
or

(d) Communicates the certification of the lawyer by a certitying organization, except as provided in Rule 7.4."

it would appear obvious that any potential cllent who calis the telephona number listed in the above described advertisement
scheme would be misled as to which attomey they would be dealing with and who would be representing them in their
particular legal matter. While the referral conceptis obvicusly an acceplable one inthis state, adverisement by means of this
type of conduit whereby one attorney or firm avoids direct participation in the advedising, other than funding the same,
misleads the pubfic as fo what attorney or attorneys a potential client will be dealing with and which attorney will ultimately
sarve as the client's legal representative. Further, the lawyers involved in open referrals must ensure the clientis aware of
the referal system, division of fees, degree of paricipation of the attorneys Involved, etc., as mandated by Rule 1.5 of the
Alabama Rules of Professional Condud. The purpose of the rules is to protect the public. Any advertising scheme which
would drcumvent full disclosurs of relevant information to the consuming public violates, not only the rules themselves, but
their spirlt and purpose as well. Stiict adherence to applicable rules would not allow such an advertising and referral
arrangement. The drcuitous referral concept envisioned therein is not a plan sfructured as to prevent misleading the pubiic
while maintaining the Integrity of the representation of the client.

Other ries of professional conduct would be impacted, or potentially impacted, by this type of advertising and referral
arrangement. First, the fact that one afferney would be paying the advertising expenses of a second attorney in exchangefor
Teferals reans that the sécond attorisy wolld B& TaceivTy sometRing of vallie iy fetunt for & referal or TECorendaton of
the first attorney's services. This is clearly violative of Rule 7.2(c), which provides, in pertinent part, that "[a] lawyer shall not

give anything of value to a person for recommending the lawyer’s gervices .,,."

Furthermore,Rule 1.10 deals with vicarious disqualification of lawyers assoclated ina “firm." Whether a group of lawyers
constitutes a "fim" for purposes of this rule is a faciual question. The Comment fo Rule 1.10 notes that a group of lawyers
could be considered a “firm" in one context of the rule, but not in another. if lawyers are assodiated in the practice of law in
some way, the exact relationship can bs immaterial for the purposes of disqualification under Rule 1.10. in light of the
provisions of Rule 1.10, and the construction which has been placedthereon, there would appearto be a distinct possibility
that attorneys or firms who participate in such an advertlsing arrangement would inharit one another's canflicts of interest
and would thereby be vicariously disqualified from any maiter in which the other had a conflict.
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Rased upon the above, it is the opinion of the Disciplinary Commission of the Alabama State Bar that it is ethically
impermissible for one attorney to pay the expense of adverdising the services of a second attorney in exchanpefor the
referral of cases by the second atiomey. To the extent that R0O-92-23 or RO-83-23 may be inconsisient with the conclusions
stated herein, they are to be considered as modified in conformity herewith,
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Opinion Number: 1997-01

Search for:

Participation in National Attorney Network

QUESTION: "This latter wil serve as my request for a formal opinion from the Discipinary Commission conceming the
guesfion regarding our firm's iicensing of software to patticipate in an electronic collection networlk. Specifically, this relates to
the National Aftorney Netwark inc. located in Atlanta, Georgia. NAN licenses computer software that slectronically connects
creditors and law firms for the efficient collection of the creditors' accounts recelvable. The atforey fee is negotiated and
agreed upon diredtly between the attorney and the credit grantor/client, NAN receives a fee of three percent of the net
proceeds recovered for software licensing and electronic data transfer.

The present practice Is for us ta remit directly o the client the net proceeds of accounts collected on a monthly basis. We
woutd withhold the agreed upon atforney’s fees due our Jaw firm. We would also withhold the three percent NAN Network
Licensing fee and remit that to NAN. The creditor/client is fully informed of the amount of the NAN licensing fee and the
practice of the law firm withhdlding and remiiting it. in fact they prefer not to have the accourting responsibility for the NAN
fae, Some credit grantors may even erroneocusly misstate the terms of our engagement by referring fo our authorization to
retain ‘an attorney’s fee of 28%. Their intent, however, is for us {o retain an attorney fee of 25% and also cover the cost of
the 3% NAN ficense fee as well. Their engagement fetter would requirs our fiem to pay all charges (the three percent due the
National Attomey Network) for the collection of accounts using that system. Our finn also would hegotiate its cortingency fee
with a credit grantor with full knowledge that payment of the NAN licensing fee would be part of our expense or overhead.

A copy of the National Atorney Network Agreement is enclosed for your review. The pertinent parts have been highlighted in
yellow,

Also enclosed for your review is a copy of the letter from the general counsei for the National Atorey Network. This letter
contains their opinion regarding the sthicat compliance. Please advise if we can confinue participating in the Natjonal
Attorney Network. '

We have dlso retained in our possession certain monies rapresenting the three percent fee while this ethical question can be
considered. Your direct instructions regarding pemmission to remit those funds being held to the National Attorney Network is
necessary as well"”

ANSWER:

Our review of the agreement you have with Nafional Attorney Network, Inc., leads us to conclude that there is nothing
ethically impermissible about it. You are not splitting legal fees with a non-tawyer entity, nor are you participating ina
prohibited for-profit referral service by paying for referrals in any way.

In light of this, you may continue to participate in the network and you may ethically remit to National Attorney Network, inc.,
monies owed for software licensing fees to date.

MEMAT
1/3197
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Opinion Namber: 1996-07

Searvch for;

Alabama Rules of Professional conduct apply to lawyer advertising onthe Intemet and private on-liner services
QUESTION:

Do the Alabama Rules of Professional Gonduct apply to lawyer advertising on the infernet or private on-line services?

ANSWER:

The number of options available for disseminating lawyer advertising has grown rapidly and will continue to grow over time.
However, the advertising and solicitation rules found within the Rules of Professiona Conduct focus on cantent of advertising
and not on the means used to advertise. It is the Disciplinary Commission's opinion that any information made available t
the public about a lawyer or a lawyer's services on the Intemet or private on-line services is subject to regulation under the
rules on advertising and solicitation. It makes no difference whether it is done through a wel page, a bulietin hoard, or via
unsolicited electronic mail. Any advertising or promotional activity transmitted through the use of a computer is subject to

regulation like any other form of lawyer adveriising.
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Opinion Number: 1996-05
Search for: W

Direct mail adverising

QUESTION ONE: Rule 7.3(b)(2)(v) of the Rules of Professional Conductrequires & lawyer who is sending outa direct mail
letter to a prospective client to put the word "Advertisement" in 14-point red ink in the lower left hand corner of the envelope.
If this aspect of the rule is complied with, is it paimissible to put other words or terms on the envelope as well?

QUESTION TWO: Rule 7.3(bX2)()) reauires a lawyer to send to the General Counsel's Office a list of names and addresses
of those persons to whom a direct mail solicitation letter has been sent. Can this requirement be satisfied by sending in a
computer disk on which that information is contained?

ANSWER QUESTION ONE:According to the Comment of new Rule 73, the purpose of requiring the word "Adveitisement”
on the envelope of a direct mail sclicitation letter is to avoid the perception that the [stter must be opened merely because it
is from a lawyer, when it only contains a solicitation for legal business, it is the Commission's opinion that the addifion of
other words or terms on the envelope arae nothing but attempts to subver the recipient's option of disregarding a legal
advertisement. Direct mail envelopes that contain extranasous terms are not permissible and wauld bein violation of Rule
7.3{b)2)(v} of the Rules of Prafessional Conduct

ANSWER QUESTION TWO:The submission of computer disks containing the names and addresses of persons to whom
direct mail letters have been sent does not comply with the filing requitement of Rule 7 3(b){2){). The Commisston interprets
the term “list* as used in this rule to mean a written or printed series of names. The acceptance of computer disks creates
storage problems, and more impottantly, the risk of infecting the State Bar's computer system with a virus. The only way to
access the information from a diskls to run it on a computar. The information on a printed list is immediately self-svident.

MLM/vE 8/20/06
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Opinion Numnber: 1994-12

Search for:

Lawyer's communicafing on fetterhead and business cards fact that he has been cartified as an abitrator by the American
Asbifration Association does not violate Rules 7.1 and 7.7

QUESTION:

Is it & violation of Rulas 7.1 and 7.7 of the Rules of Professicnal Candud for a lawyer {o communicate on the lawyer's
letterhead, business cards, or advertisement that the lawyer is certified by the American Arbitraticn Assodation as an

arbitratar? ANSWER:

It is not false and misleading and, thus, not a violation of Rules 7.1 and 7.7 for a lawyer {o communicate the fact ’zhét the
lawyer has been certified as an arbitrator by the American Arbitration Association.

DISCUSSION:

Rule 7.1(d) of the Rules of Professlonal Conduct provides as follows:
mr2ule 7.1 Communications Conceming a Lawyer's Seivices

A lawyer shall not make or cause to be made a false or misleading mmmunicaton about the lawyer or the lawyer's services.
A communication s false or misleading [fit: * ™

{d} Communicates the cerfification of the lawyer by a cerlifying organization, except as provided in Rule 7.7."

Rule 7.7 provides that a lawyer may not communicate that he or she has been certified by a certifying organization unless
that organization has been approved by the Alabama State Bar Board of Legal Specialization. This Rule contemplates legal
spedciaities that are within the practice of law, It does not contemplate other disciplines ouiside the practice of law, such as
accounting, medicine, engineering, finandal planning, etc. The Disciplinary Commission, on a nutmber of occasions, has held
that a lawyer may communicate non-fegal disdplines on the lawyer's letterhead, business cards, or in the lawyer's
advertising (see RO-87-80-lawyetfengineerand RO-01-12awyerffinandal planner).

Since an arbitrator does not necessaiily have to be a lawyer, it is the view ofthe Disciplinary Commission that an arbitrator
should be characterized as a non-lawyer discipline and, thus, such designation may be placed on a lawyer's letterhead,
business card, or in advertising without the lawyer being certified pursuant to Rule 7.7.

RWHN/v
9/30/24
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Opinion Number: 1993-23

Search for: m_,:.mmm

Law firm may not establish a sepamte and distinct law firm and pay for advertising and other operating expensas in return for
the referral of cases from sald firm (Modified by RO-99-01)

QUESTION:

"Our firrn desires to fund the costs of estabiishing a separate flim, paying rent, utilities, incidental expenses and salades for
nne or more attorneys and their sacretaries. The lawyers comptrising the separate firm would not be partners or assodates of
aur firm. In the event the separate firm desired to advertise then we would underwrite all costs and expanses relating to
television and radio advertising of the services of the separate firm,

ltis anticipatéd the lawyers comprising the separste firm will refer to our firm certain cases generated by their firm which our
firm desired to handle. Gur firm will handle those cases it desires and may decline those It does not wish to handle,

All cases which our firm decides to handle wil be under a contingency fee arrangement, with the separate firm receiving any
referral fee earned.

May we fund the establishment of the separate firm and pay for its advertising, under agreement that certain cases
generated by that firm may be referred to our firm for an acceptance ar rejection as above described?! ANSWER:

Your law firm may not establish a separate and distinct law firm and pay for advertising and other operating expensesin
retum for the referral of certain cases.

DISCUSSION:

This same question was previousily considered by the Disciplinary Commission in R0-92-23 which is attached hereto. |n that
opinion, the Disciplinary Commiisslon felt that this iype of arrangement would violate Rule 7.1 of the Rules of Professional
Conductbecause the public could be misled about who would actually be representing them. You have not specified whois
going to controf the content of any adveriising, and who will dedde which cases are to be referred to your firm. it sounds as
though you intend to screen all of the separate firm's cases.

Other Rules of Professional Conductare potantiatly impacted by your proposal. Since your firm Is going to pay salaries and
operating expenses of these unassodated lawyers, you are giving something of value in return for a referral or
recommendation of your services. This is violative of Rule 7.2(c}.

While you have made a point of ldentifying this new firm established by you as "separate”, it is apparent that your only
purpose in proceeding as stated is to create an advertising front and referral conduil for your existing firm. Rule 1.10 deals
with vicarious disqualification of lawyers associated in a "firm". Whether a group of lawyers constitutes a firm for purposes of
this rule is a factual queston. The Comment to Rule 1.10 notes that a group of lawyers could be considerd a "firm" in one
context of the rule, but not in another. If lawyers are assodated in the practice of law in some way, the exact relationship can
be immateral for purposes of Rule 1.10. In that regard, It is the Commission's opinion that this "separate™ firm would inherit
alt the conflicts relevant fo your firm’s former and existing clients. Your firm would, of course, be reciprocally affected by Ruie
1.10.
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Opinion Number: 1993-11

Search for:

Use of the terms "Assoclates®, "L.aw Firnt", and "Law Offices” in law firm name
QUESTION:

*Assurring that an atterney is a sole practitionar, which of the following forms of name may he ethically use for his praclice:

John Doe & Assodates John Doe Law Firm dohn Doe Law Office
Similarly, if the attorney has one associate (employed lawysr), which of those names may he use?

The first of these names (John Doe & Associates) was approved for a firm with an undisciosed number of associatesin
RO-87.01. it is unclear from that opinion and Rule 7.1(a) whether the use of the term ‘associates' means that the lawyer
must have at least cné assodate, or at least two associates in order not to be 'misleading.

Similarly, many solo practitioners use the 'John Doe Law Office’ oy 'Law Offices of John Doe' appeitation. Doas the term
'John Doe Law Firm' carry enough of a different connotation that 'Firm' would be misleading for a sofo practitioner, while

'‘Office’ wouid be aliowable?"

ANSWER:

An attorney may designate his practice by the name "John Doe & Associates” only if he has al least one assodated aitorney
in his employ. A sole practiioner may use the term "John Doe Law Firm,” "John Doe Law Office,” or "Law Offices of John

Doe

DISCUSSION:

Firm names and latterhead are governed by the provisions of Rule 7.5 read in conjunction with Rule 7.1 of the Rules of
Professional Conduct of the Alabama State Bar. In substance, these rules provide that a firm name or letterhead shail not he
misleading to the public. The Disciplinary Commission is of the opinion that the firm name, "John Doe & Associates’ would
lead the public to believe that John Doe has at least one other attorey assoclated with him In the practice of law. However, if
the attomey has only one assodate, the Disciplnary Commission is of the opinion hat it is not necessary to restrict the name
to the singular in order to avoid misleading the public. Whether a lawyer who does not presenty employ other lawyers can
claim that he nomally employs one or more assodates depends upon how long the firm has bean without one ormore

assoclate atiorneys and the firm's efforts to engage more associates.

The Disciplinary Commission is further of the opinion that the names "John Doe Law Firm" and "John Doe Law Office” may
be used by a sole practitioner without misfeading the public as to the size of the firm or the number of attorneys employed.

[1993-11]
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Opinion Number: 1992-23

Search for:

Law firm's paying of advertising budget of solo practitioner who refers cases to law firm discussed (Modified by RO-98-01)
QUESTION:

"Qur firm is desirous of funding the television advertising, and perhaps radio advertising, for a solo practitioner here in the
Anylown area. We expect to have a telephone line installed at the solo praciitioner's office to he used exclusively for
responsesto the advertising. When calls come in, information pertaining 1o the caller's potential case is taken down and,
assuming the claim has merit, the caller is informed up front that he or she will be contacted by anather attorney who
spedalizes In the problem related by the caller. Someone in our firm will contact the caller and discuss the potential case
over the phone and, if appropriate, either inform the caller that tha firm is declining to represent him or her or schedule @
appointyient with the caller at which time an smployment contract would be executed between our firm and the caller
assuming our firm decides to take the cage.

It s anticipated and expected that the solo practitioner will retain many of these cases himself. The solo practitioner has
been in private practice in the state for approximately en years, and has extensive litigation experience in state and federal
coutt.

All cases which our firm decides to handle wil be done on a contingency fee basis, and the solo praciitioner will recsive a
referral fee”

ANSWER: Your firrn may fund the television advertising for a solo practitioner who will in tum refer cases to your firm, if such
a concept does not cause to be made a falge or misleading communication about the tawyers' services available b the
public, and, the requirements of those Rutes of Professional Conduct relative to advertising are met.

DISCUSSION: Rule 7.1, Alabama Rules of Professional Conduct, states as follows:
"Rule 7.1 Communications Concemning a Lawyer's Sevices

A lawyer shall not make or cause o be made a false or misieading communication about the lawyer or the lawyer's services.
A communicafion is false or misleeading ifif: (a) contains a material misrepresentation of fact or law, or omits a fact necessary
to make the statement considered as a whole not materially misleading; (b} is likely to create an unjustified expectaion about
resutts the lawyer can achieve, or states or implies that the lawyer can achieve resuits by means that viclate the Rules of
Professional Conduct or other law, (c) compares the quality of the lawyer's services with the quality of other lawyers'
services, except as provided in Rule 74 or (d) communicates the certification of the tawyer by a certifying organization,
except as provided in Rulg 74,7

The main concem in your proposed scheme would be to make sure that anyene who calls the fisted number in the
advertisement not be misled as to who they are dealing withand who will be representing them in their particular legal
matter. While the referral concept s obviously an acceptable one in this State, the advertising of such a conduit whereby
your firm avoids direct participation in the adverising other than funding same should not be so structured as to mislead any
member of the public as to what attorney or attorneys they will be dealing with and possibly having as their legal
represeniative.

Further, the lawyers involvedin such a cooperative venture shouid make sure the client s aware of the referral sysiam,
division offees, degree of participation of attorneys involved, ete., as mandated by Rule 1.5, Alabama Rules of Professional
Conduct

The purpose of the rules is fo protect the public. Any advertising scheme which would circumvent fudl disclosure of relevant
information to the consuming public when advertising legal saivices violates not only the rules themselves, but thair purpose

as well, i

Strict adherence to the applicable rules would allow aplan such as that proposed by you. However, safeguands should be
installed in such a system so as to prevent any misteading ofthe public while maintaining the integrity of the represeniation
of the client.

Ciick your browsers BACK button to continue...
415 Dexter Avenue » Montgomery, Alabama 36104 » (334) 269-1515 » Fax (334) 261-6310 « (800) 354-5154



hitp:/iwww.atabar.org/oge/fopDisplay.cimonerti=ye

Q;(}i?gfﬁ’ #  alabar.org www  Beareh




® hitpr/iwww.alabar.org/oge/topDisplay.cimvoneia=4 /

Opinion Number: 1990-100

Search for:

Lawyer or law firm operating under trade name must include trade nrame in all other permissible communications made
purstant to Rule 7, ARP.C.

QUESTION:

Must a lawyer or law firm operafing under a trade name, such as "AAA Legal Clink", include that frade name in all
pemissible communications mada pursuant to Canon 2 of the Code of Professional Responsibility or Rule 7 of the Rules of
Professional Canduct?

ANSWER:
Rule 7.5(a) of the Rules of Professional Conduct states in pertinent part as follows, to-wit:

"Rule 75 * * * (a) A trade nams may be used by a lawyer in private practice if it does not imply a connection with &
govemment agency or with a pubiic or charitable organization and is not otherwise in viciation of Rule 7.1 or Rule 7.4."

Rule 7.1 says in pertinent part as follows, to-wit:
"Rufe 7.1 ***

A lawyer shall not make or cause to be made a false or misleading communication about the lawyer or the lawyer's services,
A communi- cation is false or misleading ifit;

{2) contains a material misrepre- sentation of fact or faw, or oimits a fact necessary to make the statement considered as a
whole notmaterially misleading; ..." Lawyers are permitted to advertize and to communicate with the public regarding legal
services in a variety of ways including, but not limited to, public media such as a telephone directory, legal directory,
newspaper or other periodical, outdoor display, radio, television, mailed circulars, brochures or "Shapero letters®. In addition
lawyers may, and by tradition do, utilize business cards and letterhead/egal stationary as a means of communicating with
the public. With recentamendmenis to the ethicat rufes governing lawyer advertising it has become permissible for Alabarma
lawyers to render legal sewices under a "trade name", so long as the name of one or more lawyers responsible for the
content of the communication relating to those services is a part of, or accompanies, the use of a trade name. Accordingly,
the aforenamed (mythical) "AAA Legal Clinic" is permissible, so fong as any communications regarding services rendered by
"AAA", such as penmissible advertisements, fetterheads or business cards (all being communications permitted pursuant to
the rules), include not only the name "AAA Legal Clinic" but also the name of a lawyer responsible or the content of the
communication. in the context of "AAA Legal Clinic" such a communication might state "AAA Legal Clinic, John Doe,
Attorney". Such a fisting is not the only form permissible, but is merely illustrative of the connection between trade name and
aftorney name required by the rules.

The Commission must also consider whether an aitorney, operating under a trade name, should continue use of that trade
name in connection with all permissible communications made pursuart to the rules. In our opinion it is both reasonable and
proper for an attorney, operating under a frade name, to confinue to utiize that trade name In all permissible communications
including letierhead and business card communications, and also in legal advertising pemmitted by the rules. The purpose of
all bar reguiation of attorney advertising content is to protect the public and to insure that information about legal senvices,
and communications made by lawyers about services, are truthful, non-deceptive and informative. The rules diredtly address
rissrepresentations made by both commission and omission Rute 7.1(a)]. In our opinion for an attomey to practice under a
trade name and to hold himself out under a trade name in one instance, and then to abandon that trade name when it suits
his convenience, creates an omission that falls below the standard mandated by Rule 7.1. Accordingly, not only must an
aftomey, practicing undera frade name, include in all permissible communicafions the name of a fawyer responsible for the
content of the communication, but & is our opinion that this rule also requires that the connection belween lawyer and trade
name be consistent and uniform such that the connection become insepamble and a part of all public communicafion made
on behalf of either. A lawyer using a trade name has made an elecion and has hereby datermined how he must be lderdfied
in public communications. His frade name has bacome his firm name, by choice, and his use of this trade name precludes
the use of any other firm name or frade name in permissible public communicatians. John Doe, of the mythical "AAA Legai
Clinic" cannot have an altemate identity as a partner in "Doe, Roe and Moe, Attorneys”, unless the usage is "Doe, Roa and
Moe, Attorneys, d/b/a AAA Legal Clinic”. The use of the trade name, together with the name of the lawyer, in pleadings and
the like is a matter beyond the scope of this opinion but it is nonetheless our opinion that, unless otherwise preduded by
court rule, the use of the trade name should be carriad forward into such pleadings and into all permissible communicaticns
regarding the same. A further efiect of this opinion wil be that lawyers or law firms that have adopfed frade names selecied
or deslgnedto provide an alphabetical advantage in "Yellow Page® directory listings will have to be consistent in the use of
that trade name in ali pemmissible communications. To allow the use of a trade hame in one context, while to pemitits
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otmission in ali other respects, would be to make a sham of the rule and would penmit misleading communications, either by
the use of the frade name in one context or by its omission in another. Conasistency and uniformity are the only remedy and it
is thus our opinion that a trade name, once adopted, and once used in connection with communications with the public
pursuant to Rule 7, must be used in alf contexts and In alf permissible public emmunications. Application of this standard
will insure that the Bench, the Bar and the public willbe afforded compiete and accurate information regarding the lawyer or
law firm offering legal services, and that everyone will know withwhat lawyer and what entity they are deaiing.
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Opinion Number: 1990-01

Search for:

Business cards of paralegal must contain identlfication of the non-lawyer employee as "hon-lawyer assisiant."
QUESTION:

"My secretary has recently been certified as a Professional Legal Secretary. This cerdification is issued by the National
Assaciation of Legal Secretaries to those professionals who pass an extensive two day examination which s given fwice
each year. This is the only national certification avaitable in this area of the field of law.

The purpose of this lefter is to inquire if there would be any violation of the Code of ethics if my secretary had business cards
with her name followed by the Initials PLS (Professional Legal Secretary) and my office address showing thereon.

In my research of the Code of Ethics, | find that thers would be no violation, however, | would appreciate you looking into this
formally and providing me with & response.”

ANSWER:
Temporaty Disciplinary Rule 2-106 provides as follows:
"DR 2-108

A profassional card of a nondawyer employee of a lawyer or law firm must contain the identification of the non-lawyer
employee as 'Non-Lawyer Assistant.” Such cards may be used for idenfification, subject to Temporary DR 2-103."

While the Code of Professional Responsbility does provide a mechanism whereby organizations that certify lawyers may be
approved, no such mechanism s in place for organizations that certify non-lawyers. Nonetheless, it is our opinion that the
designaton "Professional Legal Secretary” as certified by the National Associafion of Legal Seaetaries may be fisted by
your secretary on her otherwise permissible business card, which contains her name, followed by the initials PLS, and which
also contains your office address. We would opine further, however, that the card must also include the mandatory language
of Temporary Discipinary Rule 2-106 as set forth heveinabove.

AWINE 1/17/90
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FREQUENTLY PROVIDED ADVERTISING
ADVICE:

1. Do | NEED THE DISCLAIMER? YES, IF YOU COMMUNICATE AN AREA OF
PRACTICE. IF NOT, NO.

2. PM SETTING UP MY FIRM WEBSITE/RE-DOING MY FIRM’S WEBSITE? ANY
ADVICE? YES. | ADVISE THAT SOMEWHERE ON YOUR PAGE YOU SHOULD
ADVISE VYISITORS THAT NO ATTORNEY-CLIENT RELATIONSHIP IS
ESTABLISHED BY VISITING THE WEBSITE OR SENDING AN EMAIL AND
THAT NOTHING THE VISITOR SENDS IS PRIVILEGED UNTIL A FORMALIZED
ATTORNEY-CLIENT RELATIONSHIP IS ESTABLISHED.

3. WHAT IS THE “EXTENDED TESTIMONIAL DISCLAIMER” AND DO | NEED IT7?
THE EXTENDED TESTIMONIAL DISCLAIMER 1S FOUND IN THE ANSWER TO
QUESTION #10 IN OGC OPINION 200301 TITLED “VARIOUS
ADVERTISING ISSUES ADDRESSED.” BASICALLY, YOU NEED THE
EXTENDED TESTIMONIAL DISCLAIMER IF YOU TALK ABOUT VERDICTS OR
SETTLEMENTS OR USE CLIENT TESTIMONIALS.

4. WILL YOU APPROVE MY ADVERTISEMENT? NO. THE OFFICE OF GENERAL
COUNSEL DOES NOT “APPROVE” ADVERTISING. HOWEVER, IF YOU EMAIL
ME YOUR ADVERTISEMENT | WILL REVIEW IT FOR COMPLIANCE WITH
RULES 7.1-7.6. IF IT IS NOT COMPLIANT, | WILL EXPLAIN WHAT YOU CAN
DO TO BRING THE ADVERTISEMENT INTO COMPLIANCE WITH THE
ADVERTISING RULES.

5. ONCE REVIEWED FOR COMPLIANCE, CAN [ EMAIL MY ADVERTISING
PROOF/VIDEO/RADIO AD/SOLICITATION LETTER? NO. DUE TO THE
INCREDIBLY HIGH VOLUME OF ADVERTISING SUBMITTED TO OGC, IT
WOULD BE COST PROHIBITIVE TO PRINT ALL SUBMITTED ADVERTISING OR
EVEN A FRACTION OF IT. As A RESULT, OGC REQUIRES ALL FINALIZED
ADVERTISEMENTS BE SUBMITTED IN HARD COPY FORM.

6. I WANT TO SEND A SOLICITATION LETTER. THAT RULE IS REALLY
COMPLICATED. CAN YOU HELP ME. YES? HIGH POINTS!

A, COMPLY WITH TIMING REQUIREMENTS OF 7.3(BN1), ALA. R. PROF, ¢,



10.

B. MOST REGULARLY VIOLATED SUBPARTS OF 7.3°
1. SAMPLE COPY TO BAR7.3(8)(2)(1)

1. “ADVERTISEMENT” IS NOT STAMPED ON RED 14 POINT FONT
ON BOTH THE LETTER AND THE ENVELOPE-7.3(8)(2)(V)

m.  THE FIRST SENTENCE IS NOT “IF YOU HAVE ALREADY HIRED AN
ATTORNEY IN CONNECTION WITH THIS MATTER FPLEASE
DISREGARD THIS LETTER.” 7.3(B)(2)(vI)

v, IF THE COMMUNICATION IS PROMPTED BY A SPECIFIC
OCCURRENCE THE COMMUNICATION SHALL DISCLOSE HOW THE
ATTORNEY OBTAINED THE INFORMATION PROMPTING THE
COMMUNICATION. 7.3®)QR)VIN-THIS IS THE MosT
VIOLATED SUB-PART OF RULE 7.3

DOES MY FACEBOOK/TWITTER/BLOG/INSTAGRAM./YOUTUBE PAGE
NEED THE DISCLAIMER? YES. IF YOU TALK ABOUT VERDICTS,
SETTLEMENTS, OR PROVIDE CLIENT TESTIMONIALS YOU NEED THE
EXTENDED TESTIMONIAL DISCLAIMER. SEE #3 ABOVE.

. | SAW AN ADVERTISEMENT FOR [INSERT ATTORNEY NAME HERE] AND IT

WAS MISSING THE DISCLAIMER. IS THAT A VIOLATION? | AM PROHIBITED
FROM COMMENTING ON THE CONDUCT OF ANOTHER ATTORNEY.

. MAY | HAVE A BOOTH AT A TRADE SHOW? YES, BUT YOU MAY NOT MAN

THE BOOTH AND YOU MAY ONLY HAVE ONE DOCUMENT PROVIDING
INFORMATION ABOUT YOUR FIRM'S SERVICES., YES, A POSTERBOARD IS
PERMISSIBLE.

MAY | PLACE A FLYER IN A BUSINESS? YOU MAY LEAVE A SINGLE
FLYER OR BUSINESS CARD IN ANOTHER BUSINESS IF AND ONLY IF THERE
IS A BULLETIN BOARD OF SOME SORT LLOCATED IN THE BUSINESS THAT IS
AVAILABLE TO PLACE BUSINESS CARDS/FLYERS OF OTHER BUSINESSES,
YOU MAY NOT LEAVE A STACK OF BUSINESS CARDS ANYWHERE OR
PROVIDE STACKS OF BUSINESS CARDS TO CLIENTS TO GIVE TO THEIR
FRIENDS. RULE 7.3, ALA. R. PROF. C., FORBIDS AGENTS OF YOUR FIRM
FROM SOLICITING BUSINESS FOR YOU,



ADVERTISING COOPERATIVE v. LEAD
GENERATION SERVICE!

WHAT IS THE RULE?

ANSWER:

PURSUANT TO ALABAMA STATE BAR Y. R.W.
LYNCH, 655 S0. 2D 982 (1995), A TRUE
ADVERTISING COOPERATIVE IS PERMISSIBLE BUT A
PAY-PER-LEAD GENERATION SERVICE IS NOT.




Westiaw,

635 Bo.2d 982
[Cite as: 6535 So0.74d 982)

Supreme Court of Alabama,
ALABAMA BTATE BAR ASSCCIATION
v
R.W. LYNCH COMPANY, INC., and Robert H.
Ford.

1931408,
Feb, 10, 1993,

Attorney and advertising agency filed declarat-
ory judgment action to determine whether televi-
sion advertisement wviolated rule of professional
conduet governing advertising. The Cirenit Court,
Montgomiery Connty, Ne. CV-33-1218 Randall
Thomas, 1., entered judgment declaring that advert-
isement did not violate mle. State Bar Association
appealed. The Supreme Court, Ingram, J., held that:
(1) plaintiffs were interested parties in determina-
tion of whether advertisement vielated rule and so
were entitled to bring declaratory judgment action
regarding matter, and (2) advertisement was form
of group advertising, rather than referral service.

Affirmed.
Houston, T, filed special concurring opinion,
Maddox, J., filed dissenting opinion.
West Heaﬁnﬂtefs
[1] Declaratory Judgment 1184 €=0204

1184 Declaratory Judgmant
118AlI Subjects of Declaratory Relief
118ATI(K) Public Officers and Agencies
118AKk204 k. State Officess and Boards,
Maost Cited Cases
Inferested party may file declaratory judgment

Page 1

118AIN Proceedings
HIBATI(C) Parties
118Ak299 Proper Parties
118Ak300 k. Subjects of Relief in
Crenaral, Most Cited Cagey
Attorney who advertised on television answer-
ing service and advertising sgency that operated
service were inderested parfies in determination of
whether advertisement viofated rule of professional
conduct and so were entitled to biing declaatory
Tudgment  action  regarding matter. Ruoles of
Prof.Conduct, Rule 7.2(c).

[3 Attorney and Client 45 €253

45 Attorney and Client
481 The Office of Attorney
455(B) Privileges, Disabilities, and Liabilities
45%32 Regulation of Professional Con-
duet, in General
45k32(9) k., Advertising or Soliciting,
Most Cited Cases
Television advertisement for atiorney answer-
ing service was form of group advertising penniss-
ible under Rules of Professional Conduct, rather
than impermissible referral service: commercial ex-
pressly informed its viewers that it was paid advert-
isement for listed attorneys. calls were not screened
by answering service, callers' potential legal needs
wera not evaluated by service, caller was forwarded
to attorney only on basis of geagraphical area in
which caller lived, and attorneys paid flat rate fee
regardless of number or fype of calls service for-
warded {o them. Rules of Prof Conduet, Rule 7.2(¢)

*382 J. Anthony Mclain, Asst. Gen. Counsal,
Mabama State Bar, Montgomery, for appellant.

Robert 13, Segall and E. Terry Brown of Copeland,

action for interpretation of Bar rule,
§2] Declaratory Judgment 118A €52300

118A Declaratory Judgment

Franco, Screws & Gill, P.A., Montgomery, for ap-
peilees.

INGRAM, Justice.

2013 Thomson Reuters. Mo Claim to Orig. US Gov. Works,



653 So.24d 982
(Cite as: 653 S0.24 982)

R.W. Lynch Company, Inc. (“Lynch™), and
Robert H. Ford, an Alabama attorney, filed a de-
clagatory judgment action in the Montgonery Cir-
cuit Court 1o detennine whether a television advert-
isement, ereated by Lymch, violated Rule 7.2{(c) of
the Alsbama Rules of Professional Conduet. The
disciplinary commission of the Alabama State Bar
Association {“the Bar’"} had previously issued an
ethics opinion concluding that an garlier version of
the advertisement violated Rule 7.2(¢). The Bar ap-
peals from the trial cowrt's judgment *383 declaring
that the advertisement did not violate Rule 7.2(c}.

Rule 7.2, Alabama Rules of Professional Con-
duct, provides:

“Rule. 7.2 Advertising

“A lnwyer who advertises coucerning legal ser-
vices shall comply with the following:

“

“(c) A lawyer shall not give anything of value
to a person for recomnending the laswyer's services,
except that a lawyer may pay the reasonable cost of
any advertisenzent or wriften communication per-
witted by thix rule and may pay the usual charges
of a not-for-profit lawyer refurral service.”

The pertinent portion of the comnment fo Rule
7.2 states:

“A lawyer is allowed to pay for advertizing
permitted by this Rule, but otherwise is not permit-
ted to pay another person for channeling profes-
sional work, This restriction does not prevent an or-
ganization or person other than the lawyer from ad-
vertising or recommending the lawyer's services,
Thus, a legal aid agency or prepaid legal services
plan may pay to advertise legal services provided
under its auspices. Likewise, a lawyer may particip-
ate in not-for-profit lawyer referral programs and
pay the ugial feese

Lynch, a California advertising agency special-
izing in attorney advertising, produces an “Injury
Helpline” television marketing program currently in

Page 2

use in several states. Several law fims or sole-
practitioner atforneys may jointly purchase advert-
ising from Lyach on the “Injury Helpline” commer-
cial. The commercial, directed at mdividuals with
personal injury olsims, lasts approximately 30
seconds. The commercial oxpressly  states:
*Advertising paid by sponsoring atfornays. Not a
lawyer referral service.” The atterneys' or firms'
namaes and addresses appear on the copunercial, and
a 1-800 toll-free telephone mumnber is provided for
the viewer to call. The calls are reeeived by an an-
swering servica. The caller is asked for only his or
her name, telephone number, and Zip Code; the an-
swering service obtains no further mferration con-
cerning the calles’s situation. The caller’s informa-
tion is then forwarded by Lynch to the attorney or
finm that has contracted for the advertising rights to
that caller's geographical area, determined by the
caller's Zip Code. The atiomey then contacts the
caller to schedule an appointment. Lynch is re-
sponsible for placing the commereials and for
maintaining the anywering service for the particip-
ating attorneys,

In 1989, the Bar reviewed a similar “lojury
Helpline” eommercial produced by Lynch and ruled
that it was impermissible under Tewmporary Rule
DR-2-102 (the predecessor to the current Rule 7.2)
because, the Bar stated, Lynch's program was a
“for-profit vefarral service.” In 1992 Lynch asked
the Bar to again review the “Injury Helpline™ ad-
vertisement, after making mivor changes in its
format; the Bar refused, and Lyndh and Ford filed
this declaratory judgment action,

Adter reviewing the evidence, the trial court, in
a detailed, written order, stated, in pertinent part;

“The only issue before this Court ... is whether
the ‘Injury Helpline® is permissible group advert-
ising or whether. as the Bay contends, it is an jm-

e by STt PROgrARS ™ -permissible fop-profit® lawyer relfersal seevice The.

Bar has offerad to the Court only one rationale for
its position. According to the Bar, the mere vse of
an angwering service, over which the Bar has no
Jurisdiction, makes the ‘Injury Helpline® a lawyer

© 2013 Thomson Renters. No Claim to Qrig. US Gov. Works.



655 S0.2d 982
{Cite as: 653 80.2d 981)

referval service rather than permissible group ad-
vertising,

“Although this Court understands that lawyer
advertising can, wnder some circumstances, e dis-
tasteful and fraught with dengers and can even de-
mean the ferm ‘prefessional) ho such allegations or
contentions are made by the Bar in this case with
respect to the ‘Imjury Helpline.' Moreover, this
Court is wholly unable on the basis of the use the
‘Injury Helpline’ makey of an anawering service, to
charseterize the *Injury Helpline' as a lawyer refer-
ral service. On the contrary. all of the evidence in
this case shows clearly that the ‘Tnjury Helpline' is
not a lawyer referval service, but rather is a per-
missible *984 group advertising program. The fact
that the Bar has no jurisdiction of an out-of-state
angwering service in no way changes this result,
The Bar has no jurisdiction over many entities with.
whom lawyers coniract..,.

5

“The ‘Tnjury Helpline' is petmissible group ad-
vertising that does not in any way violate Rule 7.2
of the Alabaina Rules of Professipnal Conduct.”

[1]i2] To begin our discussion, we note that the
Bar asserts that the trial court had noe jurisdiction to
interpret the Alabama Rules of Professional Con-
duct. We disagree. By remedial writ the Mont-
gomery Cireuit Court can review matfers concern-
ing the Ber. See Simpson v. dlabama State Bar, 294
Ala. 52,311 80.2d 307 (1975) (attorney requested a
writ of prohibition from the Montgomery Cirenit
Court to halt Bar disciplinary proceedings). An in-
terested party may file a declaratory judgment ac-
tion for an interpratation of 4 Bar rule. See Board of
Comm'rs, Alabama State Bar . State ex rel, Baxley,
283 Ala. 100, 324 Bo.2d 236 (1975) {atterney gen-
eral filed an action in the Montgomery Circuit

Bar sule was unconstitutional). Under the circwm-
stances of this caze, we hold that Lynch and Ford
could properly request g review of the Bar's action
through a declaratory judgment proceeding; the tri-

Page 3

al courts judgment is appropriately befors this
Court for review,

The Bar next argues that the “Injury Helpline”
is a “for-profit referral service,” prohibited by Ruje
7.2

f3] We have reviewsd the sample commercial
ag created by Lynch and as viewed by the trial
cowrt, and we find it uncbjectionable wader Rule
7.2. We hold that the “Injory Helpline” is nat 4 re-
ferral service; rather, it is a formt of group advert-
ising permissible under the Rules of Professional
Conduct. A 1982 report drafted by the American
Bar Association Standing Conunittee on Lawyer
Referral and Information Service stated the follow-
ing in regard to lawyer referral services:

“Lawyer referval programs offer fwo intpottant
services to the public. Rirst, they help the client de-
termige if a problem is truly of a legal nature by
screening inquiries, and referring the client to other
service agencies when appropriate,

“The second and perhaps more important fupe-
tivn of a lawyer referral service iz to provide the
client with an unbiased referral to an attorney who
has experience in the area of law appropriate to the
client's need....

o

“... {The lawyer referral service] is expected to
be able to match the cousumer's particular legal,
gconomic, geographie, langhage, and other needs
with an attorney who is competent to handle the
matter referved or [refer the consumer] to another
agency or organization if that is in the best interest
of the client.”

Comparing the “Injury Helpline” conumercial
with the functions and services referred to in the

Helpline” is a form of group adwertising rather than
a lawyer referral servive. The commercial expressly
informs its viewers that it is 2 paid advertisement
for the listed attorneys. The calls are nof screened

€ 2013 Thomson Renters. No Claiin fo Orig, US Gov, Works.
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by Lynch's angwering service. In no manner are the
callers' potential Jegal needs evaluated by Lynch.
Neo repregentation is made to the caller regarding an
attomey's experienee or skill. As noted ubove, a
caller is forwarded to an attorney ouly on the basis
of the geographical area in which the caller lives:
the attorney is contractually required to provide a
consultation fo any person responding to the 1-800
mumber whe resides in the attorney's geographical
area. The attorneys who pay for the “Injury
Helpline” advertisement ate the only persons who
speak with the callers conceming the callers’ legal
situations. The attorneys who participate in Lynch's
program pay 5 flat-rate fee for the advertising, un-
related to the number of calls or type of calls that
Lynch forwards to them. The “Injury Helpling™ is
merely an econowiical group advertising method
that allows individual attorneys and law firms te
pool their resources to achieve greater advertising
exposure.

#0985 The judgment of the trial cowt is af
firmed.

AFFIRMED.

ALMON, $HORES and COOK, I, conewr.
HOUSTON, I.. concurs specially.
MADDOX, 1., dissents.

HOUSTON, Justice (concurring specially).

I firmly believe that it is not in a client's best
interest to select a lawyer dwing a station break;
however, whether I think Iawyer advertising shonld
be protected as commercial speech is irvelevant.
The United States Supreme Court, a higher author-
ity than I, has held that blanket prolribitions against
lawyer advertising pnconsttutionally infiinge eon
the First Amendment right to express commercial
speech. Bates v. State Bar of Avizana, 433 U.8. 350,
97 8.Ct. 2691, 53 1.Ed.2d 810 (1977). The suprem-
acy clause of the Constitution of the United States

Pape 4

2343, 65 L.E4.2d 341 (1980). The State Bar daes
nat contend that the “Injury Helpline™ ad is inaccur-
ate or unlawful; [ have ssen this television ad sever-
al times, and I have found nothing unlawfis! or inac-
curate about it. Bven if the ad is not inaccurate or
nnlawfil, a stata may still restriot the ad if the state
has a substantial infersst fo be profected by the re-
striction, if the restriction directly advances the
state interest, and if the restriction is no more ex-
tensive than necessary to serve that interest, Cenfral
Hudson Gas & Electric Corp., supra. 1 do not be-
lieve the State Bar has advanced any substantial
giate interest to justify applying the restriction of
Rufe 7.2(c), Alabama Rules of Professional Con-
duct, to the *Injury Helpline” That is the State
Bar's burden:

1t is well established that *[fjle party seeking
fo uphold a restriction on comunercial speech car-
ries the burden of justifying it.” Bolger v. Youngs
Drug Preducts Corp., 463 U.5. 60, 71, o 20, 103
$.01 2875, 2883, n. 20, 77 L.Bd.2d 469 (1983); |
Board of Trustees of State Univ, of New York v.]
Fox, 492 1.8, [469], 480, 109 3.Ct. [3028], 3033],
106 L.Ed.2d 388 (198%) ]. This burden is not satis-
fied by mere speculation or conjecture; vather, 2
governmental body seeking to sustain a restriction
on commercial speech must demonstrate that the
harms it recites are real and that its restriction will
in fact alleviate them to a material degree. Hee, ag..
Zauderer v, Office of Disciplinary Counsel of Su-
preme Court of Ohip, 471 U.8. 626, 648-49, 103
5.Ct 2265, 2281, 85 L.Ed.2d 652 (1985). Without
this requirement, a State could with ease resirict
commercial speech in the service of other object-
fves that could not themselves justify a burden on
commercial expression.”

Edenfield v. Fane, 307 1.8, 761, --—-, 113 5.C1.
17972, 1800, 123 L.Ed.2d 543 (1993) (some cita-
fions omitted),

‘”?'é?[ﬁ’il’é’a"‘thari%bmmﬁ-bﬁhemﬁupmmﬁmeomf’s
holding in Bates. 1f the advertising iz inaceurate or
concerns unlawful activity, it may be banned ont-
sight. Ceniral Hudson Gas & Elactric Corp. v, Pub-
lic Service Commission, 447 U.8. 557, 100 8.CL

MADDOX, Tustice (disgenting).

T recognize that the majority’s opinion here is
probably consistent with the law relating fo attor-
ney advertising, as declared by the Supreme Court

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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of the United States in Bates v. State Bar of dr-
zong, 433 U.8, 350, 97 8.Ct. 2691, 33 L.Ed.24 810
{1977), and in subsequent cases. However, the law-
ver-advertising landscape has radically changed
since Rates was decided, and I note that the United
States Supreme Court has recently granted certior-
ari teview in the case of The Fioride Bar .
MeHenry, 512 U8, 1289, 115 S.Ct 42, 129
L.Ed.2d 937 (1994), in which the Florida Bar is
asking the Supreme Court to give it greater latifude
in regulating lawyer advertising.

1 believe that the United States Sopreme Cougt,
in the Florida case, intends to reexamine the issue
of acceptable guidelines for attorneys who wish to
advertise and that it may modify the law reiating to
what a State Bar can and cannot do in regulating
lawyer advertising. I would not decide this case un-
ti} the Florida case has been decided by the United
States Supreme Court: copsequently, I must dis-
agree with the Court's decision to release the case.

Ala. 1995,
Alsbama State Bar Ass'n v. R'W. Lynch Co., Inc,
655 50.2d4 982

END OF DOCUMENT

€ 2013 Thomson Reuters. No Claim to Ordg. US Gav, Works.
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ATTORNEY ADVERTISING VIA SOCIAL MEDIA:

A HOT TOPIC IN PROFESSIONAL
RESPONSIBILITY/LEGAL ETHICS JOURNALS

(ALL TAKEN FROM SPRING/SUMMER 2013)




ETHICS OPINIONS

(Vol. 29, No. 17) 515

Walten v: Mid-Atl. Spine Speciglisis P.C., 694 S.E.2d
545 (Va. 2010).

Waiverthrough the-unreagonable although mistaken
rélease of documents is widely: recognized; although
not universal: See Jacksonwv, Greger, 854 N.E.2d 487 22
Law. Man. Prof. Conduct 524 (Ohic 2006) (holding that
Ohio’s privilege statute leaves no room for, judicially
created waiver test}

Full text ot http v Vacle, org/optmonsj} R71 R,

Adugrtising and Solicitation

Ilamuyem, out Mot Law Firms, May List
Thefy ﬂum.mll{tms in Social Medis Profile

ﬁ& lavy'firm thay not describe g & rylces undbr a sec-

tiort on LinkedIn devoted ;
Tiidividual lawyer may dc :
prlafely certiﬁed and com

,u“‘catxon ézbbut prac-
yYork: Sta

/135,
bifcly idetitify
ev Y ork

promd‘é ’:hat & lagw firiit ‘(s op-
divici yer} niy clamt récGgtiition of

‘aw'd specialist,” the' commitfee; explaméd
*afid Ridfe: 4(3} would therefore prohibit. such a claim
by'a firmi”

The cominitteg pointed out that'a lawyer who dges
fnike stich a claim on'a social media proﬁle iMust “éoin-
ply with [Rule 7.4(c)'s} disélaimer provisions, which
have umdergone recent changes.”

’ﬂ‘ell Me. About V@urself.e The committes’s. guldance re-
sponds fp. an inquiry from: a iaw firm- that created a
Linkedfn.profile and was’ ‘prompted to fill in-an “Abous”
uegmenﬁ on:ilie page: that “Include[s] a sectien labgled
‘Specialtiest”

“fThéitir cah, put. iterns under that label hut cannot
change. the: Iabel itself, the opinion states. “However,
the firm, can,.in the. ‘About’ segment, include other sec-
tions ennﬂed ‘Skills and Expertise,’ ‘Overview,’ ‘Indus-
try,” and-*Products arid Sefvices: ™

The law firm asked whether if could use the “Special-
tieg’" section to describe the Rmds of services it pro-
vigss T 7 o

The panel concluded that the fzrm may not do 80.

. Problematic Heading. I reaching that determination,

the committee focused on the, heading that LinkedIn

ehasa to. prowde users-for use in describing, thelr pro-
}

Iaw'pi:l tme, ihe commlftee acknowledged “But to list
those areas under a heading of “Specialties,’ would con-
stitute =z claim that the lawyer or law firm ‘is_ a special-
ist or spemaﬁzes in a particular field of law,” ” the com-
mittes oheerved.

T rdry fixinstractionsonrhow to-hide-thivdsparty

Law firms are prohibited from making such a claim,
the: committee pointed out. The panel quoted Rule
7. 4(a) in-full and highlighted rélevant lariguage support-
ing its concliwsion:

A lawyer of Iaw firm inay publicly identify one or more ar-
eas of law in‘Wwhich the lawysr 6r the law firm practices, or
may state thit the practice of the lawyer or law firm is im-
ited 16 ONie'dir more areas of law, provided that the- Tawyer
or law.fivin shall not state that the laviyer or law firmi 15 o
-specialist of specializes il @ particulat field of law, except

as provided i Rule-7.4ic)

Unlike firms,- individual lawyers may make special-
ization clalins, the committee said, pointing to theé ex-
ception 1dent1f1ed in Rule 7.4(a). That exception, set
forth in Rule:7:4(c), provides that-such claims by law-
yers are perrhissible if:

L Y eertifgang_organizat;on has “been approved for
that plirpose b‘y ihe American Bar Association,” and the
lawyer. “promirientiy”’ displays a disclaimét stating that
the organizationinl quéstion is “not aifilidted with any
governmental authoraty” and

™ the ,lawyer'*"pmnunently” displays a disclaimer
that certificatié fanted by organizations in otler ju-
i dre. riof recognized. by any goveinmental
autlwnty withit heﬂ,State of New: York .

1 ".dlscialmer requmements in
phciatesi by therecent decision
; : Comin. of Eighth Judicial Disi,
672 F.3d 158, 28 Law. Man, Prof. Conduct 141 (2d Cir.
2012j,. In that , fHé Seqond Circuit held ihat, wo

iandated. disclajmers, w«am i
getents on Tawyers' rights to 'éfigage in
comtnercial speech S

The ‘_Liqiﬁtiadiiah R;ma'nlmle"

roli bax; hlghhghted a, problematic
'LinkedIn that'allows membérs of the
pubh\c to, agid gndorsements of a lawyer's. “ex-
pertise” 16 the Tawyer’s online profils.
The endorser’s comments then appear on
“an as-yet unrémovable section on each law-
yei’s page’” entitled “Skills & Expertise,” the
notice gaid: This placement creates a Rule 7.4
problény:éven though it was a third party, and
not the lawyer; who added the offending lan-
guage; the-bar concluded.
The bar group directed lawyers.to a tempo-.

endorsements on a. Linkedln profile.

The, gourt's first objection related 1o lapguage that
certifl,cat;on A5 not. s reguivement for the.practice of
iaw in the State of New York and does nct hecessarily
ndicate greater competence that other attorneys expe-
rienced in this field of law.”
The Appeﬂate Divisions responded to that, ruling By
deleting the offending language, the commitfoe noted.
However, the seécond part of the Foyes cotret’s
ruling—which involved a “void for vagueness” chal-
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ents,” the committee observed. Accordingly, it ex-
plained,

Attorneys generally owe no duties to opposing counsel nor
do they have any obligation to correct the mistakes of op-
posing counse}. There is no Habillty for conscious nondis-
closure absant a duty of disclosure. There is also no duty to
correct erroneous assumptions of opposing counsel.

(Citations omitted,)

Disciplinary consequences would be warranted, the
panel said, if the sellér's attorney committed ‘an “act of
moral tirpifude, dishonesty, or corruption” under Sec-
tion 6106 of the California Business and Professions
Caode, or if he breached Section 6128(a). by“‘engag%ing]
in deceit or active concealment, or makling] a false
statement of material fact to & nonclient.”!

Potential Civil Liability to Third Parties

In itg opinion addressing the rules of profes-
sional éonduct; ftie California bar's ethics com-
mittee warned, thai. the nendisclosing attorney
could be exposed to civil Hability as well as dis-
ciplinary consequences if he was found to.have
engaged in fraud or intentional misrépresenta-
tion. . .

It poiiited torséverakcabddag Supporiing thats
proposition, {ficludinig Shafer.v.: Bergers. Kahn;
Shajton, Moss, Figler, Simon'& Gladstone, 131
Cal. Rpir.2d 777, 19 Law. Man, Prof. Conduct
163 (Cal. Ct. App,. 2003) (insured’s: judgment

- creditors had right to sue coverage counsel for
mistepresenting scope of coverage), and. Vega
v, Jones, Ray, Réavis & Pogue,; 17 Cal. Rpir.3d
26,20 Law. Map. Prof, Conduct 398. (Cal. Ct.
App. 2004} {aw firm exposed itself. to fraud:
claim by making “partial” disclosure. to buyers
of “toxie”’ stock. offer), .

Additionally, it s4id, ethics chaiges would be justified

‘if the seller's lawyer “knowingly assisi[ed] his or her

client irt any criminal ‘or fraudulent conduct,”” in viola-
tion of California Rule of Professional Canduct 3-210;

No stich violations wete indicated unider either of the
two scenarfas, the cominiftee stated.

Withdrawal? The committee alsa noted that Model
Rule 1.2(=) would constrain the seller’s lawyer in his
ability to make & unilateral disclosure of the coxitract er-
ror, That rule states that attorneys generally must fol-

{ow thernstructions-of thetr-clients-(The-provision-has- |

no direct counterpart in the.California rules, but the
commitiee noted that ABA standards~“‘may be used for
guidance hy lawyers where there is no direct California
authority and [theyl do not -conflict with California
poliey) |

On. the other hahd; the panel cbiérved that Rule
3-700(B)(2) reguires a lawyer to.withdraw from a repre-
septation if the lawyer “knows or should know that
contlnued employment; will .result-in viglation of these
siiles or of the State Bar Act.”

“Such an obligaton ... may acise: if the unethical
conduet in guestion involves a fraudulent failure. to
make a disclosure,” the commitiee added

The panel pointed to Los Angeles County Ethics Op.
520, 23 Law, Man. Prof, Conduct 460 (2007}, which ad-
vised that an attorney who detects an inadvertent setile-
ment overpayment may not unilaterally inform his cli-
ent's adversary but may have to withdraw if his client
refuses to rectify the error.

‘Withdrawal may also be required in the case of the
selfer’s attornéy under the second scenario, the opinfon
states.. '

The commitiee explained that the lawyer engaged in
no unethical conduct “prior to discovery of the uninten-
tional defect” under that scenario. “But onge Seller's
Altorney realizds his own error,” it added, “weé con-
clude that the failure to correct that error and adyise
Buyér's Aftorney of the change might be conduct that
constitutes deceif, active concealment abdfor fraud,
with any such determination to be hased on the relevant
facts and. circumstances.” . '

Accbrdingly, the committee said,. “If Seller instructs
Seller’s Attorney to not advise Buyer's Attorney. of the
change, whereg fajlure to. do so.would be.a violation of
his. ethical ebligations, Seller's Aitorney may have.io
consider withdrawing,”

Fulf text at hitp:iiethics, calbar.ca,gov/Portals/9):
documents/Opinions/CAL%202013-189%20%5B1.1-
0002%5D.pdf,.

.

Tridil Cofiduct.

Lawyer Must Disclose ldentity-and Purpose:
When Maling ‘Friend” Requests to Witnesses’

o thics rules”dor Hot forkid dttarmbys’ s of Soctal
Pomit identifyliig infofination. fi'om &
: gﬁtnésjsﬁs*ifé,s; ' f:feltf’”‘éa)mf edia -
g : asq. dofng. 50.may inisledd:the: withost
enotding b0 (b6 New Hampshiré bars, othica Commis
tee. (New  Hafnpshite Bdr Ass'n Efhics. Comini, Op.
2012-13/8),,  , « G
The guidance matches advice from at least.two; other
ethics committees that a, lawyer engages-in- unethidal
subterfuge by .asking for access to an-Unrepresented
person’s social networking data without disclosing both
her idenilty and the reason for her request, .
An.omission of this sort:*createsragrdmplication:that
the: parson makinigsthe réqiiest s, dislterested” and
thus amounts toiafalse staterieht of material fact under
New Hampshive Rule of Prvfesstorial Coiiddet 4.1; the
comniitted:shidy It also constifutés deteitfulcdnidigt in

violation of RuleS:4(c) thepaneladded:™

Split of Authority, The Philadelphia and San Diego
County hars' ethics committees reached similar conelu-
slons in addressing social media confact with witnesses.
Sce Philadelphia Ethies Op: 2009-2, 26 Law, Man. Prof,
Condyot 218 (3000);, San: Diege County bthics -Op.
2011-2, 27 Law. Man, Prob, Conduct 438 (2011)..

But there is “a split of authority on this issue,” the
New Hampshire panel conceded, pointing to Naw Yorlk
City Ethies Op, 2010-2, 26 Law. Man. Prof, Conduct:607
{2010y, That opinion found that a lawyer must use. “her
real name and profile” when sending “friend requesis”
to-unrepresented persens, but further determined that
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there is no ethical obligation to affirmatively disclose
the reason for such requests,

The New Hampshire panel said it "‘recognizes the
counter-argument that a request in-name-only is not
overtly deceptive since it uses the lawyer’s or agent’s
real name and since counsel is not making an expiicitly
falge statement.” However, it added, there is support for
the proposition that “partially true hut misleading state-
ments or omissions . . . are the equivalent of affirmative
false statements.”

Diligence in Information Age. The committee acknowl-
edged that ethics rules “do not explicitly address” faw-
yers' interactions with social media. *‘Nonetheless, the
rules offer clear guidance in most situations wheré a
lawyer might use social media to lears information
about a witness, to gather evidence, ot to have contact
with the witness,” it added. “The guiding principles for
such efforts by counsel are the same as for any other in-
vestigatiort of or contact with a witness.”

“First and foremnost,” the panel sald, “the lawyer has
a duty’under Rules' 1.1 and 1.3 to tepresent the client
cotpéténtly. and diligently.” Those provisions impose a
specific obligation to gather *‘sufficient facts” about a
client’s case from “relevant sources,” Rule 1.1{c){1),
and to take steps to énsure “‘proper preparation” under
Rule 1.LB){4). |

Those duties take on-increased resonance in criminal
defense matters, the committee added, as they “may
have a constitutional as well as an ethlcal dimension,”

“In light of these obligations, counsel hds a general
duty to be aware of social media as a source of poten-
tially useful informatjon i litigation, to be compeétent to
obtain.that:information divectly or through an agent,
and o know how to make effective use of that informa-
tion, in [itigation,” the commiittee advised.

“The duties of competence and diligence are limifed,
however, by the further duties of truthfulness and faiz-
ness when dealing with others,” it said.

Why Can’t Weé Be Friends'? The committee noted that
fact:specific analysis may be required to assess the ethi-
cal propriety of an attorney’s’ conduct ift using social
media as an investigative tool, Accordingly, the opinion
is organized in ‘several subparts, each of which ad-
dresses a different factual scenario,

Viewing: withess’s ufirestricted accounts. Attorneys
may: freely access witnesses’ online profiles “if the
pages and accounts are viewable or otherwise open to
all members of the same social media site,” the commit-
tee declared. Although Rule 4.2 generally prohibits di-
rect communications with represented persons, and

clude attornteys from instructing agents to engage in
such investigative chicanery.

Using information acquired by client on own initia-
tive. Does a lawyer act unethically if she uses informa-
tion that her clieit has discavered after the client has
successfully accessed a restricted social media account?
“The answer depends on the extent to which the lawyer
directs the client who is sending the request,” the com-
mittee said, noting that Rules 5.3 and 8.4(a) would then
apply. :

The same reasoning is used as when a third party vol-
unteers such information, the committee explained:

The difference in this latter context is that there was'no de-
cepiton by the lawyer. The witness chose to reveal informa-
Hon to someone who was not acting on behalf of the law-
yer, The witness took the risk that the third party might re-
peat the information to others. Of course, lawyers must be
scrupulous and honest, and refrain from expressly direct-
ing or impliedly sanctioning someone to act Improperly on
their behalf. Lawyers are barred from violating the rules
“through the acts of apother.”

Full text at http:/{www.nhbar.'orgﬁegal-'linké{Ethicé—
Opinion-2012-13_05.asp.

Trial Conduct

fAttorneys Sometimes ay Advise Clients
To Purge Damaging Soclal Media Information

ént to-*take-down" social media and online post-

ings that could have an-adverse effect on the cli-
ent’s position in’a Civil matter; the New York County
bar's ethics committee concluded July 2 (New York
County Lawyers Ass'n Comm. on-Professional Ethics,
Op. 745, 71/2/13).

The guidance—which focuses on’ attorneys' obliga-
tions in civil matters only—was prompted by what the
panel described as “‘the growing volume of litigation re-
garding social media discovery.”

The “premise behind such cases is that social media
websites may contain materials inconsistent with a par-
ty’s litigation posture, and thus may be used for im-
peachment,” the opinion states.

In light of these dangers, lawyers may have to alert
clients to ‘potential conséquences of their digital foot-
prints, the committee said, But “ethical rules and con-
cepts of fairness to opposing counsel and the cour(”
may circumscribe how far a lawyer can go, it added,

Summarizing its advice, the panel saijd:

,m tiorneys may in some circumstances advise a clj-

An attorney may advise clients {o keep their sacial media

the opinion states, _ o

Seeking access o réstricted aecounts, Whien request-
ing access to' a restricted social media profilée or ac-
count, the committee said, a Jawyer must reveal her
identity and the purpose for her request, A-lawyer may
not, howsber, request access to'the profile of a witness
whom the lawyer knows is represented without first
seeking the consent of that persoly’s counsel, the com-
mittea shid, pointing to Rule 4.2,

Instructing agent to request access. The opinion fur-
ther warns that Rile B.4(a), which prohibits using oth-
ers to do things forbidden o lawyers, and Rule 5.3,
which governs lawyers’ supervisory obligations, pre-

clients as to what should or should not be posted on public
and/for private pages. . . . Provided thal there is no.violation
of the rules or substantive law pertaining to the presarva-
tion and/or spoliation of evidence, an atiorney may offer ad-
vice as to what may be kept on '‘private” social media
pages, and what may be “‘taken down” or removed.

21st Century Compelence. Theé committes said thére is
an increasingly common practice by attortiéy's and thelr
clients of scouring the soeial media profiles of litigation
opponents or witnesses for information that may be
useful to a claim or defense,

“Rather than hire investigators to follow claimants
with video cameras, personal injury defendants inay

privacy settings  tormsd-on orraximized-and-may-advise.

Y
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seek fo tocate YouTube videos or Facebook photos that
depict. a- ‘disabled’ plaintff engaging in activities. that

are incongistent with the claimed injuries,” the commit-
{ee stated as an éxample. “Demarnds for authorizations
for access t6 password-protected portions of an oppos-
ing litigant’s socidl media sites are becoming routine,”
it added. i
In lighti of these evidentiary implications, the panel
safd, “an dtoiteys duly to representielienis compes
tently Could, in some circumstances, give rise‘to an ob-
Heation: to, advise clients, within: legal, and: ethicdl ren
quirentsqts; concerning what sfeps fo take tormitigate
ayadverse effeits on'the clients* pobition: anatifig
fromi {tie clients" use of social media.” ‘
Aceqgrdingly, tie committee doncluded, “an ‘Aftorney
1hay properly Teviéw g client’s soclal media pages, did
advise thé cliént that certain ‘matertals postéd on-4 So-
ofe] fnediit pags inay be-tised against the client foFiim-
peachinent or similar puiposes.™ © T
{eal respongibilities may litit how
dirécting clferits to”curate’ thelr
dhel added, "
-$polidtion. -One: sucly linitation, it
Tew York Rulerof Professional Coi-
Gvides thataattorney: may ot sup-
pressan sricethal-the lawyetior theclient has'd le-
galoBligation 16 teveal or produce™ or #gonceal or
krowingly: faili o digclose: that ‘Which-theylawyer is' re=

Buf compéting &
5 RGN d Frd

5l Tawyer canl

quired bylaw {o:reveil.” )
SuBstantiyeldw regarding spoliation of evidenge also
may give rise.toid duty to- préserve electrdnic: inforrd-
tio,rg,'-the-t_)j:ii"_hiéh;njdféé;z B # ¥
Détefminations 4 to. whether evidence has
wrangly cosicdaled, “iryolye ‘quéstionsof Substdntive
lave and are therefore vidw of anethits
opinion™ the committee stipulated. “But'provided that
such removal does: not violate the substantive:law ye-
garding destruction or. §polation’ of évidencs; it added,
“thereis no, éthical bar to ‘tuking down’ such mgterial
oftt social rgdia publications ibiting a client's

jou hiak been

re otitside the parvi

torney frong aavising tho cUgi dd so) particulsrly
inasmach as the substaiicé of the posting is geherally
presgfved in cyberspace or on the user’s'computer.’’
Frivolity amd Falsity. Advice relating to social media
and theuse of information in a client’s social media pro-
files also, implicates ethics rules governing frivolous
claims, the lse of false évidence, and truthfuliess in
statements tor ofhers, the committee said. ’
Under Rule 3.1(a), an attorney has an obligation not
to “bring or defend a proceeding, or assert or.contro-
vert an issue therein, unless there is a basis in law and

taetfordoimg sorthat is mot-frivelous: - — e = 3

oTherefore, if a client’s socidl media posting reveals
to an attorney that the client's lawsuit involves the as-
sertion of material false factual statements, and if
proper inquiry of the cilent doesnot negate that conclu-
sion, the attorney is ethically prohibited from proffer-
ing, supporting. or wusing those-false. statements,” the
cammitiee explained.

And while a lawyer is ethically permitted to advise a
client to remove harmful online information, the.com-
mittee seid, “a client must answer truthfully (subject to
the rules of privilege or other evidentiary objections) if
asked wheéther changes were aver made to a soclal e~
dia site, and the client’s lawyer must take prompt reme-

dial action in the case of any known material false tes-
timony on this subject” under Rule 3.3(a)(3):

Similarly; although the committes.concluded-that it is
ethically permissible to “review what a client plans 1o
publish on 4 soéial media page in advance of ublica-
tign,” it niotéd thaf n attorney may not, under Rule
3.4(2)(4), “direct or facilitate the client’s publishing of
false or tPisteading information that may be relévant to
g-elatiyd™ - L i ! ‘

th%l("ﬁ&@ff&l’_‘ing‘ a Hst of ethically. permissible ac-
tigns; the committee concluded that a lawygr may:
@ counsel witnesséy tg:publish truthful & ‘
favofable to a cliept,
' discuss the contént dnd advisability of social me-
dia posts,
w. review posts that may bé published and that have
already heen published;
w digcuss thé possibility that a legal adversary may
obiain access fo “nprivate” sqclal media pages through

court Grdeiyor compisory Processy

= pdvise cliénts how-social mediaposts may: be.rex
ceived or présented by adversaries and revidw how-the
fadtual context of the postsmay affect their perception;
and '

m- discuss possible linés of erogs-examination.

Full text at H&p:/fw‘ww.nycl‘c‘i.o‘%g/sitemesfpami&atiohé) |
Puhblicatiors1630: 0.pdf. :
§§; . N "
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Blog Not Intended to Salicit
To Reténtion Regtiivemiéits for A

i1 At

gaxgamap__ Y R ot welktan fortHe DIVAL P
yose of soliciting leg ﬁ"a’ advertizes
wieht and; this ot sibject: te the rofentio i*aric preser-
vation* rijlés that apply to lawyers” ‘dnling Solicitaticils,
thie' New. York State bai's, ethics] compnittee' advised
June 5-(New York State Bar Association Cothin; on Pro
fessional Ethics;-Op: 967, 6/5/13). _

The ‘opinion: ré§ponds to an Induiry from a lawyer
whe works for a corporation that promotes work-life
balance. “In that capacity,” the panel explained, “the
lawyer will write a blog that will be titled “The
[Inquirer’s} Esq. Blog.” The blog will not address legal
topies but will include posts about work-life balance.”

The inquirer asked wWheller the biog 1§ an “advertises
ment™ under New York Rule of Professional Conduct .
1.0(a), and thus.subject to Rule 7.1(k), which provides:

Any advertisement contained in & computer-sccessed com-
munication shall be retalned for a period of not less’ than
one.year. A copy of the contents.of any vieb site covered by
this Rule shall bé preserved upon the iritial publication’of
the wab stte, any major web site redesign, ora meaningfol
and extensive content change, but in no event less fre-
guently than once every 90 days.

The committee dnswered “no” to both guestions.
The blog, it eéxplained, is not an “advertisement” un-
der Rule 1.0(s) because “it appears that' the inquirer
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ABA Mational Conference on Professional Responsibility

Advertising and Solicitation

Internet Markeling Raises Ethics Issues
But Bar Representatives See Few Grievances

AN ANTONIO--In the-landmark case of Bates v.
Arizona State Bar, 433 U.S, 350-(1977), the U.S.
Supreme Court recognized that the First Amend-
ment protects the right of lawyers to advertise their ser-
vices, subject to.state regulation of comrercial speech.

But state bar regiilators who drafted post:Hdtes rules
did not envision the *second,generation advertising is-
sues” ‘that would arise when they attempted to apply
those rules tg lawyer websifes, blogs, LinkedIn endorse-
ments, AVVO lisfings, and otHer internet-baséd client
development tools, agcording to Dean Margdret Ray-
mond of the University of Wisconsin Law School.

Raymond moderated a May 31 panel discussion, “Re-
cent Issues Regarding Lawyer Advertising Ruiles,” at
the 39th ABA National Confererice on Professional Re-
sponsibility, which.took place May 30-31 jn San Anto-
nio.

Panelist'Alice Neece Mine, asdistant executive direc-
tor of the North Carolina Staie Bar, said the attitude of
her bar's ethics committee has evolved over the last de-
cade as its members have examined and become wmore
comfortable with lawyers' use of new technologies.

“We are not seeing. grievances refated to this

brave new wotld.”

Arice Nezce MINE
NortH CaRoLiNA STATE Bar

Mine provided a snapshot of issues at the intersection
of lawyer ethics and adverfising at the beginning of the
21st_century, including lawyers' uss of Groupon and

similar daily-deal websites, “hard” and *soff’”” client tes-
timonials, endorsements on professionel networking
sites such as LinkedIn, and opportunities for live chat
and advertising favorable results obtained for clients-on
lawyer websites.

Hunter Redu, Most of the discussion centered on the
Virginia Supreme Court's recent ruling in Hunter v, Vir-
ginlg State Bar, 2013 BL 55026, 29 Law. Man, Prof.
Conduct 161(Va. Feb, 28, 2013}, in which the courtrec-
ognized First Améndment protection for a lawyer’s blog

3

postings while upholding the bar's authority to disci-
pline the lawyer for not including a disclaimer ahout
case results.

Two of the principals in that-Hiigation were on the
panel: ‘Rodney A, Smwolla, who represents the disci-
plined lawyer, Horace Hunier of Hunter & Lipion in
Richmond, Va., and James M, McCauley, the ¥irginia
State Bar's ethics counsel. _

The decision *sérves as'a fascitiatinig windowinto the
basket of issues we'rgtalking about;” said Smolla, ‘who
g‘gtso president: of Furman University in Greenwille,
. The tase centered osif Hunter'sreiriarksin the blog on
his ¢riminal défense firm’s website, “This- Week In
Richmond Crimingl Defense.” Hunter's posts addiréss
légal matters, pfimarily nairatives -of public details of
his clients’ ¢ases and descriptions of favorable results
he obtained for them, although he also.ues the bliog to
criticize the ‘Crithingl justice systerti: o
. 'The Virginia State Bar took the position that Hunter’s
blog violated the -$tate’s lawyer conduct files in two
way's, Smolla said. ' o

First, the' bar charged Hiater with violating Virginia
Rule of Professional Condiset 1.6 by failing to obtain his
clients” permission befoié deseribing their cases dn his
blog. Sécond, the bar contéiidéd that Hunter’s blog'en-~
tries constituted advertising’and, under Virgihia Rule
7.2, required a disclaimer that all cases are different
and that past results are not indicative of future out-
comés. y

Hunter declined to comply with the discliimeér re-
quest and claimed that the bar lacked authority to regu-
late his blog because it was political speech and not ad-
veitising. The bar filed a complaint and the matter pro-
ceeded through muliiple levels before ending up in the
state’s top court. ‘ o

The Virginia Supreme Couft held that Hunter must

include a disclaimer.abput ¢ase results on his blog as re-
quired by Rule 7.2, but it said application of Rulg 1.6 to
Hunter’s blog was unconstitufional. ‘
. .Smolla said that he has asked the U.S. Supreme
Court fo feview thHe decision as to Rile 7.2, MeCaulsy
said it is unclear at this point whether Virginia’s attor-
n%y general intends tg file a cross-petition on the Rule
1.6 issue.

Benign Motivation. Smolla told the audietce that “My
client"has always been absolutely honest in deseribing
his meotivation” in writing his'blog; a mixture of politl.
cal and comimercial reasons, '

Hunter acknowledges “ “Yes, T was marketing myséif,
promoting myself, and one of my motives was commer-

ABASBNA EAWYERS' MANUAL ON PROFESSIONAL CONDUGT 15SN 0740-4050
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cial: to attract clients,”” he said. But, Smolla. added,
Hunter maintajned ! ‘1 was also expressing my Ideniity,
letting people kiiow what 1 think about issues, exprass-
ing my politics, [and disseminating] news-about the sys-
* tem and criminal defense.” ”

Hunter fought the disciplinary-charges, Smolla said,
because he felt “ ‘it would cheapen my message fo put
on my blogs that this is advertising.'” o

Shiolla 34id he “arguEd-linsuccesstully that Hufer's
commercial motivation, which was one of multiple mo-
tivations, could not, in and of itself, turn what was oth-
erwise political speech into commereial speech, so this
had to be treated as political speech and the bar could
not force Hunter to put an advertising disclaimer on it
against his will.”

The U.S. Supreme Court has notyet decided whether
speech ‘of. a business entity, or of a professional with
commercial interests, that is facially political can be
treated as ‘advertising-—and therefore subjoct to less
protection under the:First Amendment—whenever one
of the speiiker’s. motives happens. to be commercial,
Smolla-stated. ‘ S

Impact on Clients.. McCauley said-he was “surprised”
at the, Virginia Supreme Court’s holding on Rule 1.6. He
pointed out that one. of Hunter's- posts named a- client
charged with possession of cocaine and stated, accu-
rately, that.she had tested positive for the substance,
and that: another post:named a schqolteacher who had
been charged with assaulting another teacher,

“What about the part of Rule.1.6.about not disclosing
information, that's detrimental or embarrassing. to the
client?” McCavley asked, . . .~

Unlike Rule 1.6 of the ABA Model Rules of Profes-
sional Conduct,, Virginja’s Rule 1.6 retaing. the “confi-
dences and secrets)’ éoncept of the ABA Model Code of
Professional Responsibility and, with certain .excep-
tions, prohibits a lawyer from, revealing “information
gained in the professional relationship that the client
has requested be held inviolate or the disclosure of
which would b& embarrassing or would be likely tg be
detrimental to the client unless the client consents after
conspltation,”

What'ts ‘Public’? McCauley observed that althibiigh all
of the client information Hunter posted had previously
been revealed publicly in court proceédings, but for his
blog postings it would not have been readily available
to, for example, potential future employers of those cli-
ents who might use internet search engines to screen
applicants. ‘

Whether information is in the public record, McCau-
ley said, is not always clear,

“Oiften transcripts Jof public courl hearings] are not

Faw Complaints. The bar representatives on the panel
commented that grievances related to lawyers’ market-
ing efforts are—so far, at least-—usually not related to
internet-based activities,

“We are not seelng grievances related to this brave
new world,” Mine remarked, Instead, she said, most bar
complaints about advertising in North Carolina con-

‘Hnue to velate to failures to include direct mail disclaim-

ers and result in"letters of warning or, oceasionally, rep-
rimands.

In Virginia, “Nearly all the complainis we receive
fregarding lawyer advertising] are complaints from the
economic competitors of the lawyer they're complain-
ing about,” not from clients or nonlawyer members of
the public, McCauley reported.

Disclaimers. “We seem to think that we fix a lot of
problems with disclaimers,” Raymond observed to the

© panel, “Convinged?”

“T have my doubts,” Mine admitted, “We use the in-
ternet a lot and-use it quickly. I routinely accept all the
terms and conditions” when presented with a termsg of
use agreemiént or disclainier, she said.

“We don't have any empirical evidéhce,” McCauley
dckhowledged. ““We've béen challenged by our oppo-
nents to produce evidence that the consumer is misled
by a statement without'the accomipanying disclosure.
Our-bar's tesponse is that if we can.establish that the
statomient iy inherently misteading, we win.'”

By HeLen W, GuNNarssoN

Corporate Counsel

In-House and Outside Counsel Often Divided
On Issue of Advance Waivers, Panelists Say

ey be Tucrative clients for law firms they hire, a cor-
w8 porate client’s size can be a negative if the busi-
ness owns several subsidiaries or affiliates.

I such instances, conflict of interest rules may pre-
clude a firm.from suing or opposing any of its client's
component entities. If the client’s corporate family tree
iz sprawling, experts say, a law firm will lose significant
opportunities that could outweigh the value of the par-
ent company’s business.

Law firms can avoid being handcuffed in this way by
obtaining advance walvers from prospective and exist-
ing corparate clients—but taking that profective mea-

% AN ANTONIO---Although large corporations can

made if they’re not needed or not filed with the court,
sa once the case is over, that inifermation evaporates,”
he said. “This is clearly not information that is ‘gener-
ally known' for purposes of Rule 1.9(c),” which governs
a lawyer’s duties to former clients, McCauley stated.

The speakers and audience mémbers who joined the
discussion came to no clear conclusion as to whether
the Hunter declsion would permit g lawyer to notify a
former client’s employer of negative, but previously
publicly disclosed, information, or whether a contrary
result would forhid an appellate lawyer from citing and
discussing a publicly reported. case the lawyer had
handled for.a previous client that was favorable author-
ity for a current client.

sure is inuch easler said than done.

That lamernt was voiced repeatedly by speakers at the
39th ABA National Conference on Professional Respon-
sibiity, held here May 30-31,

Large companies, the panelists sald, are wary of
agreements that-would allow their outside counsel to at-
tack any members of the corporation’s extended family
in maiters they handie for other clients.

The problem is compounded, they added, by the fact
that firmn partners engaged in client development are
aware of that distaste and reluctant fo broach the issue
of advance waivers with the corporate executives and
in-house counsel,

pr

L

gﬁ!‘mkh-_

5.,



Pt

Mgt

e

{vol. 29, No. 6) 161

Advertising and Solicitation

Lawyers May Biog About Completed Cases
But Must Include Disclaimer in Ethics Rule

L awyers who blog about their cases to boost their

practice do not need to get their clients’ consent to

discuss public information in completed matters,
but these posts aren’t exempt from resfrictions on law-
ver advertising, including the need for a disclaimer
about pasi results, according to the first appellate deci-
sion addressing. application of the First Amendment to
Jawyer weblogs.

In a widely watched disciplinary case, the Virginia

Supreme Court Feb. 28 held that a criminal ‘defense
Iawyer's posts on his firm’s website about the results he
has obtained for clienis are “potentially misleading
commercial speech” that must be accompanied by a
disclaimer required under Virginia lawyer advertising
rules (Hunter v. Virginia State Bar, Va., No. 121472,
2/28/18, aff'g in part, rev’g in part 28 Law. Man. Prof,
Conduct 4813,
. The majority conclutled that, viewed as a whole, the
lawyer's blog posts ‘constitute an advertisement for his
practice even though they include some commentary on
the criminal justice system. ’

Two justices disagreed, contending that the posts are
political speech that Is protected by the First Amend-
ment from ihe burden of a state-mandated disclaimer,
even if the lawyer had & commeércial motivation for the
blog.

“[A] lawyer is no more prohibited than any other
citizen from reporting what transplred in the

courtroom.”
Viramia SurreMe Court

Notably, however, the court aiso held that the blog-
ger, Richmond, Va,, attorney Horace F. Hunter, does
not have to obtain his clients’ consent to blog about
public information relating to cases that are no longer
pending, even if the clients will be embarrassed or suf-

fer a detriment if the detafls are Tade available on the
internet. Lawyers are no morg prohibited than other
¢itizens from reporting what happens in eourt, Justice
Cleo E. Powell declared in her opinion for the court.

Headed for Highest Conrt, ““It’s a 58-50 decision,” said
First Amendment expert Rodney A. Smolla. He repre-
sents Hunter in the case and {old BNA that they plan to
petition the U.8. Supreme Couit for review,

“Obvicusly we believe the dissenting opinion on the
comniercial speech issue is the most persuasive view,”

Smolla said. He is president of Furman University in
Greenvilie, 3.C.

Smolla said that in the last decade the U5, Supreme'
Court has been “relatively robust” in its protection of
commercial speech -and political speech, but thas
whether those decisions apply with full force to the le-
gal profession is unresolved. “I hope the Supreme
Court sees it will be useful to the bar” to grant review
and clarify the application of First Amendment protec-
tions, he said, '

According to James M. McCauley, ethics counsel for
the Virginia State Bar, the courf’s helding demonstrates
that “lawyer advertising on blogs is not different from
lawyer advertising anywhere else.” .

Lawyers who communicate with the public through a
blog should read the court’s discussion of how blogs
may be regulated under a commercinl speech standard
as opposed to a strict scrutiny standard, he told BNA,

Commercial Speoch, The court agreed with a three-
judge disciplinary panel that Hunter vielated. two Vis-
ginia Rules of Professional Conduct by omitting an ad-
vertising disclaimer from summiaries of his ‘¢ases he
posted on his blog, This Week in Richiond Crifninal
Defense, )

Rule 7.1(a)(4) forbids communications by lawyers
that are “likely to create an unjustified expectation
about results the lawyer' can achieve,” and Rule
7.2(a){3) forbids adverfisements that advertise Specific
or ‘ciiniddtive ‘case results unless they include a ‘dis-
clalmer that meets certain content, placement, and for-
mat requiréments. ' _

The Virginia State Bar contended that Hunter's blog
posts Were inherently mislédding without the required
disclaimer, while Hunter and Smolla maintainied that
the blog is political speech that may not be burdened
with a disclaimer requirement.

The court concluded that “Funter’s blog posts; while
containing some political commentary, are commercial
speech.” In reaching these conclusions, it pointed out
that:

® Hunter's motivation for the blog was admittedly at
least part economic.

8 The posts predominantly described cases in which

‘he received g favorable result for his client,

@ The posts referenced a specific produect—his law-

- -yering-skille—in-that-22 of the 25 case summaries de-

scribed cases he sueccessfully handled.

i Hunter named his law firm in additlen {0 himself
in 15 of-these posts,

# The blog is on his law firnt’s commercial website
(Hunter & Lipton PC) rather than an independent site
dedicated fo the blog,

w The website uses the same frame for soliciting cli-
ents as it does for the blog.
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# The blog does not allow for discourse about the
cases, whereas noncommercial blogs often do so by al-
lowing readers to post comments,

Hunter did not transform the blog into political
speech, the court said, by inchding five general legal
posts and three discussions about cases he did not
handie,

“When considered as a whole, the economically mo-
tivated blog overtly proposes a commercial fransaction
that is an advertisement of a specific product,” the
court found,

‘Mypical’ Blog, Kevin (YKeefe, pubhsher and chief ex-
ecutive officer of LexBlog, emphasized in an interview
with BNA that the court did not say all lawyer blogs
amount to cormercial speech,

Rather, he said; the court looked at the totality of this
particular blog and concluded that it is commercial
gpeech; without generahzing that.-holding to all blogs.

O’Keefe, who, uses his site “Real Lawyers Have
Blogs” to comment on the law and marketing, distin-
guished between most lawyers’ blogs, which provide in-
sight and commentary, and Hunter's “atypical” blog,
which the court found fo be an advertisement of his re-
sults..

“Lawyers shouldn’'t read the case as saying you have
to put disclaimers on all your social media,” he told
BNA. ‘1 won't advise my cllents to'put a disclaimei on

their blogs:"!

Bisclaimen Requirement Upheld. Under the standards
in .Cent,. Hudson Gas & Elec. Corp. v. Pub, Serv.
Comm’'n, 447 U.S. 657 (1980), commercial speech is en-
titled to Fnrst Amendment protection if if concerns law-
fuI actmty and is not misleading. For a restnctmn to be
upheld the government must assert a substantial inter-
est. in the restriction, the limitations must directly ad-
vance that interest, and the regulation must be narrowly
tailored to achieve that interest.

Applying those standards, the court ruled that al-
though Hunter's blog posts discussing lawful activity
are nof mherently misieading, “‘they have the potentxal
to be, misleading.”

) awyers shouldn’t read the case as saying you

have to put disclaimers on all your social media.”

Kevin O’Krers
LexBrog

The state bar has a substantial interest “in protecting
the public from an attorney’s self-promoting-represen...l
tations that could lead the public to mistakenly believe
that they are guaranteed to obtam the same positive re-
sults if they were to hire Hunter,”” Powell said.

The court. found that the bar’s disclaimer require-
ment directly advances this interest and is no more re-
strictive than necessary, uniike outright bans on adver-
tising. Accordingly, it concluded that Rules 7.1 and 7.2
do not violate the First Amendment as applied to Hunt-
e5’s blog posts,

The court alsc decided, however, that ihe three-judge
disciplinary panel erred by allowing Hunter fo use a
legser disclaimer thal does not meet all the reguire-

ments of Rule 7.2(23(3).

‘Whereas the panel directed Hunter to use a single
disclaimer on the blog, the rule itself requires a dis.
claimer to be included on all case-related posts in the

specific manner and format set out in the rule, the court

explained.

Dissenfz Can't Mandate Dlsclaimer. In a dissenting
opinion joined by Justice Elizabeth A. McClanahan,
Justice Donald W. Lemons contended that the posts on
Huntet's blog are political speech protected by the First
Amendment and that he cannot be forced to include the
advertising disclaimer.

Lemons emphasized that Hunter's blog describes
how criminal trials in Virginia are conducted and ox-
plains how the acquittal of some of his clients has ex-
posed flaws in the criminal justice system. This is not
comraercial speech, he coniended, merely because
Hunter mosily-discusses his victories or because the
hlog. is accessed through the law firm’s website and is
not interactive, “The mere existence of some commer-
clal motivation does not change otherwise political
speech into commercial speech,” he added.

The bar did not produge evidence that anyone has
founid:the posts to be misleading, Lemons also pointed
out, saying there appears to be little public benefit from
requiring Hunter to post a disclaimer conceding that his
article are advertisements,

Disclaimer Decision Bucks Trend. In an interview with
BNA, Virginia ethics expert Thomas, E. Spaht said that
“the trend in most states favors treating lawyer adver-
tising like other advertising,” and that “most states are
moving in the apposite direction” from this decision on
the issue of requiring disclaimers, “I think disclaimers
that are too severe will not survive scrutmy," Spahn
added, He practices with McGujre ‘Woods in Tysons
Corner, Va,

Spahn sald he believes it is insulting to the  public to
assume that people can't make; up their own minds
about advertising, so long as the information is truthful,
People who read a lawyer’s description of a case won't
be fooled into thinking those same results are guaran-
teed in their own case, he said.

Thomsds R, Julin, whose practice with Hunton & Wil-
liams in Miami focuses on First Amendment litigation,
told BNA the case illustrates the difficulty that appellate
courts are having with the commercial speech doctrine,

Some have suggested, Julin noted, that the Supreme
Court should do away with the distinciion between po-
litical and commercial $peech and Instead freat all
speech as fully protected by the First Amendment.
“This case could provide the vehicle for the Court fi-
nally to give commercial speech the full protection that
it deserves,” he said.

—Onthe.other hand, Julin said, the Supreme Court-also--

might be inclined to take this case to make clear thatits
detfinition of “commercial speech” does not Include the
type of speech al issusg here. In 115 most recent commer-
cial cases, he explained, the court has said that com-
mercial apeech does nothing more than propose 4 com-
mercial transaction, and it has rejected the concept that
sconomically motivated speech receives less First
Amendment protection,

“In any event, 1 do not think the Supreme Court
would agree thaf the disclaimer vequirement-is justifi-
able under the First Amendment merely because the

presentation of certain case results is potentfally mis-

leading,” Julin said.
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Although the Supreme Court said in Bates v, Arizong
State Bar, 433 U.S. 350 (1977}, that restrictions could he
placed on lawyer advertising, consumers are .much
more skeptical about ddvertising now, and have more
information available to check out what lawyers say, he
pointed out.

Jutin also said that boilerplate disclaimers are inef-
fectivd. “No one reads or understands them,” he as-
seried,

Confidentiality Rule. In the other major aspect of the
Hunter decision, the court held unanimously that the
lawyer did not violaie Rule 1.6 on jawyer-client condt-
dentiality by including in his blog postings public de-
tails about his ¢lients’ concluded cases.

Virginia’s Rule 1,6 forbids & lawyer to. disclose infor-
mation.obtained:in the atforney-client relationship if the
diselosure “would: be.embarridssing or would be likely
te be detrimental to the ¢lient,”’ enless the chient con-
sents. after.consultation:

Notwithstanding that’ restriction, Hunter has a First
Amendment right to blog about his cases, the eourt con-
cluded. It distinguished décisions ciied by the state bar,
saying they involved pending procgedings, '

‘Citing Gentile v. Nevada State Bar, 50t U.S. 1030
(1991), the court said it is settled that altorney speech
about public information from cases s protected by the
First Amendment, but it. may be regulated if .it.poses a
substantis} hkelihood of materially prejudicing a pénd-
ing case. ‘ .

All of Hunter's blog posts involved matters that had
been concluded, the court pointed out. Moroover, it
commented that all of the information in Hunter’s blog
was already public and would been protected speech
had it been disseminated instead by the news media or
othérs.

“State dction that punishes the publication of tritthful
information can rarely survive constitutional scrutiny,”
Powell declared; )

The state bar contended that if lawyers were permit-
ted 16 fepédt information riade in public judicial pro-
ceedings,. clients would be inhibited from ftalking to
their attorneys and public confidence in the legal pro-
fession would be undermined. _

Those concerns were unsupported by the ‘evidence,
the court said. “Teo the extent that the information is
aired in a public forum, privacy considerations must
yield to First Amendment protectlons,” the court stated.
“In that respect, a lawyer 1s no more prohibited than
any other eitizen from reporting what transpired in the
courtroom.”

“Yindication of First Amendment Rights.” McCauley told
BNA that the bar’s Standing Committee o Legal Ethics

foill-be-studying-the dssue-and will report_and make |

recommendations io the bar’s leadership regarding
what fucther action should be taken.”

But Julin called this aspéct of the Hunter decision “a
wonderful vindication of Virst Amendment rights thaf is
long overdue.”

“1t may. not be wise for, a lawyer {o 1alk aboui a case
in a way that Is embarrassing or insulting to a client or
former client, but once the facts about a client’s prob-
lems are knewn, lawyers should be as free to talk about
those facls and comment on them as any other citizens,
just as the court helds herg,” Julin said.

In comments to BNA, Massachusetts attorney and
hlogger Robert Ambrogi said the court’s key holding is

that “the bar cannot prohibit an attorney from blogging
about-fruthful information made in a public judicial pro-
ceeding,” even when the commentary is by a lawyer
who was directly involved, "

The court was careful to distinguish lawyer commen-
tary about pending cases, Ambrogi pointed out, noting
that the proceedings Hunter wrote about were con-
cluded matters. “Lawyers do not have the same free-
dom.to.hlog: shoul pending cases: rather, they have to
avoid any- public statements that could prejudice a dli-
ent’s case,” he sald. ) ‘

Ambrogl said that.in his opinion “lawyers should al-
ways think twice before blogging about -their own
cases.” It is okay, he suggested, to blog in general terms
about outcoriies that are publi¢; such a8 silccesds in a
jury trial or a winning appellate argument. “But lawyers
should avoid talking aboub pending roatters.and avold
ever getting too déep into specifics,” he recommended.

. No. Segrot Trials. Speakinz ‘with BNA dfter’ the dad-
sion;way issued, Hunter said he heyer hid that his blog
wis partly for marketing his practice.. But as the dissent
points, out;. he .'9pyim¢n59§, the blog explains and dis
cusses the critinal justice system, and perceived prob-
lems with it,.'such as overbroad uge of féderal RICO
charges. '

Hunter said that First Amendment protection should
not depend on whethet readers are able to submit com-
ments or whether the Blog is separate from the firin's
website. It-is expensive to have two separate websites,
and if comments.are invited the site has to be monitored
constantly to prevent people from engaging in- spam
and trash. talk, hie said.

On the confident]ality issue, Hunter said thie case sets
a bright-line rule that clent consent. is.not required:to
disclose what happened. iny-a public.court proceeding,
“We do.not have secret trialy In this country,” he stated.

‘But Hunter sald that fromd now on hé plans to get cli-
ent consent as a courtesy when a “small case” that has
not heen publicized involves big issues that he wants to
write about..

By Jbah( C. Roczrs

Full text ai http:f/op.briak:om{ﬁbpc. ﬁ'éﬂr?ﬁﬁen =kswn-
35cqjd, '

Private Firm

Liguidation Plan of Dewey & LeBoeuf
Approved by Banbwruptey Court in New York

@ of New York Feb, 27 approved the secomi
i amended liquidation plan of defunct law firm
Deway & LoBoouf {In re Dewey & LeBoeuf LLP, Bankr.
8.DN.Y., No. 12-1232) (M), plan approved 2/27/13).
Judge Martin Glenn concluded that the fifm's Chap-
ter 11 liguidation plan is in the best interests of credi-
tors and the estate. According to Glenn, réquitements
of the Bankruptey Code have been satisfied dnd the
plan was proposed in good faith, Furthermare, he ruled,
the plan is feasible and has a reasonable likelihood of
BUCCESS,
Dewey filed its Chapter 11 lquidation plan and dis-
closure statement Nov, 21, 2012,

us%? he U5, Bankruptcy Court for the Southern District
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According to court documents, more than $71 million
will Be returned to the ostate by participaiing partners,
representing approximately 80 percent of the total part-
ner conirtbution amount sought by the debtor in con-
nection with the partner contribution plans (PCPs).

After Dewey filed for Chapter 11 protection May 28,
2012 (see 28 Law. Man. Prof. Conduct 341), in the wake
of partner resignations and an investigation into alleged
improper activity by a senior manager, the debtor and
former pariners entered into PCP settlements, Follow-
Ing an evidentiary hearing Oct. 9, 2012, the court ap-
proved the ferms of the PCPs. See 28 Law. Man. Prof.
Conduct 659,

Plan Provisions, The firm liquidation plan provides for
seven classes, and classes 2, 3, and 4 voted in favor,
Class § changed its vote in favor of the plan on the date
of confirmation, court documents indicate.

All allowable statutory fees, administrative claims,
and priority ¢laims will be paid as required, according
to the record. The plan provides a frameworl for Haui-
dating and distributing the debtor’s remaining assets on
an absolute priority basis through two trusts—the se-
cured lendey trust, and the lguidating trust,

Each holder of a ¢lass § insured malpractice claim
will be paid to the extent there is coverage, solely from
the proceeds of any applicable malpractice policy with
respect to the insured portion of the claim, court docu-
ments indicate.

‘Mew Template for Future Cases,’” “This plan is a trib-
ute to the partners pulling together and being respon-
sible,” Al Togut of Togut, Segal & Segal, New York,
who represented Dewey, told Glenn at the hearing, not-
ing that It is in stark coentrast to other law firm bank-
ruptey cases. According to Togut, “Chapter 11 works
best when it's consensual. This case is Hving proof that
that ig right,” .

Togut predicted that thia plan has created a “new
template for future cases.”

“Never again will these cases deteriorate into endless
litigation, Instead, 1 predict that what we've done here
will lead to more PCPs and more consensual cases,
What we've done is good for the legal profession. It will
raise the reputation of lawyers,” he aaid.

Full text at http:/www,bloomberglaw.com/publicf
document/Deway _LeBoeuf LLP_Docket No_
112bk12321_Bankr SDNY May 28 2012 Co.
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GENERATING NEW BUSINESS TODAY & IN
THE FUTURE:

5 EXAMPLES OF PROBLEMATIC
ATTORNEY ADVERTISING




ATTENTION - CURRENT OR FORMER

RESIDENTS OF

I | [\
On FFAugust 20N the Wiy caw Firm

conducted an investigation under the protection and
guidance of a Court Order. (fghNNNAEIRNEE) Our
Certified MENNNENEIIINN., RSN PhD,

has confirmed through inspecting, gathering samples
and iab testing that dangerous mold is present in some

common areas of Gl -ind in some of our

client’s apartments.
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Mark B. Moody

From: Mark B. Moody

Sent: Wednesday, August 21, 2012 3:13 PM
To: ¥y 9

Subject: '-w

Mr

Fam writing in response to your letter today requesting an ethics opinion from this office. In response to your
request, | am providing you the following which is an informat epinion of the Office of General Counse!l and is not
binding on the Disciplinary Commission of the Alabama Stata Bar.

I have some concerns with your proposed advertisement. They are:

(1) Rule 3.6{b}(3), Ala. R. Prof. C., is implicated with your proposed advertisement. Please see the following URL
for the exact language contained in Rule 3.6, Ala, R. Prof. C.

http://www.sunethics.com/al 3 6.htm. Additionally, you can find Rule 3.6, Ala. R. Prof. C., on page 999 of
your 2013 Alabama Rules of Court. Your proposed advertisement makes multiple references to testing

results. As a result, | would be very careful how you word an advertisement referencing test results so as to
not run afou) of Rule 3.6, Ala. R. Prof. C.

{2} Please be clear that Rule 7.1 requires all statements included within your proposed advertisement not be
false or misleading. There are a lot of facts included within your proposed advertisement. 1 advise that yau
make 100% certain any and all statements contained in your proposed advertisement are not false or
misteading.

{3) Please make sure the Rule 7.2(e}, Ala. R. Prof. C., disclaimer is included on the same page as the rest of your
advertisement. In other words, | advise against placing the disclaimer on its own page separate and apart
from the rest of the advertisement.

{4) 1advise following Rule 7.3{b}(2){v}, Ala. R. Prof. ., and include the word “Advertisement” in red 14 point
font.

(5) tadvise including the following phrase at the beginning of the proposed advertisement, “[i}f you have
already retained an attorney in connection with this situation at SN, p'c2se disregard this
advertisement,”

{6) | advise against offering snacks and refreshments as potential inducements for attending this seminar.

{7) Lastly, please be advised that Rule 7.3, Ala. R. Prof.C., expressly forbids you, members of your firm, or agents
of your firm from soliciting people who attend this seminar.

If you have any further questions please do not hesitate to cantact me,
Thanks,

Mark

Mark B. Moody
Assistant Generai Counsel
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Dear U

[f you have already hired or retained a lawyer in connection with any financial problems that you
may or may not have, please disregard this letter.

Y ou have been identified as a person that may have serious debt or financial problems. 11 this is
incorrect, please disregard this letter. We identified you as possibly have financial problems
through examination of the public records for palpmB County. Alabama. Qur firm has assisted
thousands of clients cither completely climinate their debt or significantly reduce their debt
through the use of the federal bankruptey laws as well as other federal and state laws.

Creditars use various tactics in attempts o ¢ollect debts; such as harassing phone calls, lawsuits,
repossessions, garnishments and foreclosures. We have successfully stopped all these types of
collection activities. 1 would like to help you understand your rights and protect you from your

creditors,

Creditors could even try to take your house. However, in most cuses, they are more interested in
repossession of a car or garnishmeat of your wagges, If u ereditor gets a garnishment, they can take
up 10 25% vut of each of your paychecks. For example, if you paychech was $600.00 before a
garnishment, it would be $450.00 after a garnishment. For many people, having theie income
reduced to such nn extent causes them 1o fall behind on vther bills, such as their home. Fulling
behind on the home leads to foreclosures o evictions. fn many cases, trying to keep up payments
on i home, support a family and having ihe garnishment also just feads to flling bekind on other
bills and then having more garpishments as soon as the first one chds. ThE old saging,
“prevention is worth a pound of cure” has never been more true than when dealing with creditors
i the 219 Century. 1F you have debt problems. even if they seem small today, give us o call so
that we cin help vou avoid your smalt debts from turning into big debts, We are here o senve

Yl

W ean foree most of your ereditors intu a payment plin you can afford (known as u Chapter i3
ar Dehtor's Conrty or we can tise o Chapter 7 (often referred o as o straight bankruptes ) to
campletely ¢liminate sour debts.




“We generally charge WM and o apter 7s (depending on the complexity of the case
as well as the income of the client). f¥e huve charged as little as $0.00% fop extremely needy
clienis; however, due io the need to feed ourselves, cur ability to do this is extremely Hmited, P
We have charged near w for wealthier clients with extremely complex Chapter 75, WS
have payment plans for our Chapter 7 ¢lients,

rofy with the attorney fee being paid
~Our pates tor Chaprer 135 are

X . L y H Ve -
competitive with the ather Attorneys in the area.

You may eatl our effice for a free appointment i MSIIEENENRERNMSN - (! 1.
at ey | 100k forward to STOPPING your creditors and helping you abtain
a fresh start, Also, enjoy the casy to find and free parking at our building.

7

ﬁ‘ ﬁed“ﬁ\f
Suseyove will asle

gmr “ﬂ,\j’g thu

3

* Attorney's Fees do not include filing fees, credit briefing and financial management
fees which all Attorneys are required to file, Said fees are in addition to the Attorneys fees, In
some cases, subject to ruling of the Court, we have been able to get Bankruptcy filing fees
waived. We reserve the right to charge whatever amount we are charged for eredit reports, We
imake our money only from the Attorney's fees and receive no personal compensation for the
filing fee, credit briefing fee, financial management fee or eredit report fee, The filing fee for a
Chapter 7 is set by the Courts at $306.00. The filing fee for a Chapter 13 is set at $279.00 and is
normally paid through the Chapter 13 payment plan over 3-5 years. The credit briefing fees are
approximately $34.00. The financial management fees are approximatoly $8.00.

No representation is made that the quality of fegal services to be performed is greater
than the quality of the Tegal services provided by other lnwyers. We are protdly a Debt
Relief Agency and Altorney a1 Law who helps people file for bunkruptey relief urider the
Bankruptey Code,
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LIS !

May 11, 2013

Dear Prospective !
|

If you already have hired or retained a lawyer in connection with your criminal
matter, please disregard this letter.

Coutt records indicate that you have recently becn charged with a crimina
offense. Life has taught me that SOMETIMES EVEN GOOD PEOPLE GET
CAUGHT UP IN BAD SITUATIONS! I firmly believe that our American justice
system demands that every person charged with a crime is entitled to a fair trial and w0
have all of your rights protected throughout each stage of the criminal process. If you
would like to contact me for a free consultagion about your criminal case, you may do so

with the contact information listed above and below. Either way, [ wish you well in the
handling of your criminal matter. Thank you,

Sincerely, L_? i/\)t\“j’ ?
L kN@«J No“m:\l} ALW'l'
\f@wr ﬁﬂfwﬂhfggal
Decs Tlea “L”M}V work

wl is greater than the quality of legal -

ADYERTISEMENT



GENERATING NEW BUSINESS TODAY & IN
THE FUTURE:

YOUR FIRM’S COMPETITION
(NEXT 16 PAGES)
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GENERATING NEW BUSINESS TODAY & IN
THE FUTURE:

ADVICE FROM A LEGAL MARKETING PRO
(ALL OF THIS IS FREE FROM HIS WEBSITE)




http://www.theremsengroup.comf

Bame. "uy, Abowt By h!mkelinq?l_an;\,\ fitin Hetrsats' -, Roesuiitiag . Canbeénces :

About Us

Bingraphical
Profile

Client
Commitment

Speaking
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About Us

After more than a decade of work as in-house marketing director with two major law
firms, Jehn Remsen, Jr. founded TheRemsenGroup In 1997 to bring effective and
cost-efficient marketing and business development programs to commerclal faw
firms of all types and sizes. Based in Allanta, we work mostly with mid-size,
commerelal firms, tailering our programs and recemmeandations to their unique
requirements,

Although we asslst cilents with a full range of marketing and business concerms, we
focus our consulting services in three primary areas:

Firm-wide Marleting Plans

We have worled with many firms of all sizes to help them develop and implement
their first firm-wide markating pians, And wa have worked with many others to help
tham refine and enhance their current marketing efforts.

Firm Retreats

Flrm Refreats ara one of tha things we do best. You can hire us to present a varlety
of topics on marketing and business development (most are CLE-approved) or you
can hire us to arrange the entlre affalr, Bither way, we can help you stage the best
refreat yous firm has ever had,

Matketing Staff

Over the last three years, we have successfully recruited marketing staff for
numearcus law fims. in some cases, they want o hire thelr first marketing director.
It other sttuations, they want to upgrade the position. If your firm has 30 lawyers or
maore, it's time te consider hiring an in-house marketing professional,

Of course, there are many other services we offer In addition to those desaribed
above.

Contact Us today for more Information-abaut hew TheRemsenGroup can help your
law firm implement powerful and dlgnified marketing programs that work,

*y,., Resontogs.
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Rescurces  Recommended Reading: Books & Newsletters

Marketing Mucth has been written in recent years on law fimt marketing and business
TS davelopment. Here are soma of the best resources avallable to lawyers and law

firtns. JHN REMSEN, R, 1§ ONE

Articles &
White Papers  BOOKS OF THE MATIOH'S MOST
The Littie Black Book on Law Firm Brandi d Posltlont SEFOOHIZED MJTHORITIES
Reader & Littla Black Book on Law Firm Branding and Positloning i?QI;THEfF'IELD-o,E LAW iR

Survays Author; Paula Black

Price: $29.99. Click here to order. MARKETING, -~

arlined  musiness Development for Lawyers:
Strategies for Getting and Keeping Clients
Author: Sally . Schmidt

Books & . i
Newslottars Price: $49.95. Click hera to order.

‘TheRemsenRepait

The Lawyar's Fisld Guide to Effective Busliess Development B -

The Littte  Author: Witlam 4. Flanoiery, Jr. FiLe 'A'.W}H.f,.r‘&'vf"z}‘?rfg. i

Black Book  price: $59.06. Glick here to oder. TR IR TP (R |
s

&% print  The Essentlal Litle Baok of Great Lawyering
Author: James A. Durham

Managing the Professional Services Flrm,

True Professlonalism, and

Trusted Advisor

Author: David H. Maister

Price: $14-24 in most bookstores, $10.20-17.50 at Aazon.com

Marketing the Law Firm: Business Development Techniques
Author: Sally J. Schmidt
Price: 5185 at (800) 888-8300

Good to Great: Why Some Companles Make the Leap,..and Others Don't
Author: Jim Collins
Price: $18.50 at Armazon.com

Selling the Invisibie
Author: Hanry Beckwith
Price: $21.95 in most bookstores, $14.93 at Armazon.com

Aligning the Stars: Organizing Professlonals to Win
Author: Jay W, Lorseh, Thomas J. Tierney
Price: $29.95 In most bookstores, $16.77 at Amazon.com

Spin Seiling
Author: Neil Rackham
Price: $29 in most bookstores, $29.95 at Amazon.com

The Knowling-Deing Gap: How Smart Companles Turn Knowledge Into Action
Author: Jeffrey Pfeffar, Robert &, Sutton
Price: $24 in rast bookstores, $18.77 at Amazon.com

~—-Ralr-Making:-The-Professionat's Guide o AHrEet Now Cllenis
Author, Ford Harding
Price: $12.85 in most bookstores, $10.17 at Amazon.com

Guerlta Marketing Attack for Attorneys
Author: Jay Conrad Levinson
Price: $29.95 available in most bockstores

l.eading Ghange
Author; Jahn P. Kotter
Price: $24.85 in most bookstoras, $16.47 at Amazon.com

Managing Partner 101: A Guide to Successful Law Flrm Leadership
Through the Cllent’s Eyes: New Approaches to Get Clients to Hire You Again
and Agaln
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Compensatlon Plans for Law Flrms
Making Partner; A Guida for Law Firm Associates

ABA Guide to Legat Marketing

Marketing Success Storles

ABA Gulide to Preparing a Marketing Plan

Etfective Marketing of Lagal Sarvices

Actlon Steps to Markating Success

The Compiete Guide to Marketing Your Law Practica

Wornen Rainmakers’ 101+ Bast Marketing Tips

(and marny more)

Various Authors

Pubfished by the American Bar Assoclation's Law Practice Management Section
Price’ up o 8129 at (312) 688.5502

NEWSLETTERS

Marketing for Lawyers
Editor: Sam Adler

Pubiisher; Leader Publications
Price: $228/year (12 lssues)
{BOD) B83-8300

Law Office Management & Administration Report (LOMAR)
Editor: Lisa Isom-Reodriguez

Publishar: Instiute of Management & Administration

Price; $298/year (12 issues)

(212} 244-0360

Of Cotngel

Editor: Larry Smith

Publisher: Aspen Law & Business
Price: §446/year (12 issues)
(800) 223-0231

Marketing the Law Firm
Publizher: Law Journal Newsletiers
Price: $279/year (12 issues)

Search

E Ty L Euntanr,
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Resources  Marketing Tips of the Month

Marketing Here is dn archive of Marketing Tips of the Month that have pravicusly appeared In
Tivs  7he Remsen Report., our manthly electronic newsletter,

Articles & The Tan Goiden Rules to Make Your New Clieni Happy

White Papers By John Ramsen, Jr,

Top Ten Marketing Tips
Reader far Mig-Level (Three to Five Year) Assoclates
Surveys By John Remsen, Jr.
Bylinad Top Ten Macketing. Tips
Articles for First and Sepond Year Associales
By John Remsen, Jr.
Books & Dealing with the Media in a High Profile Case
Newsletters By Susan Maynor and John Remsen, Jr
The Littls Eightimportant Reminders From Generat Counsel
Black Book 8y John Remsen, Jr,
. You Just Golta Go
' print

By Johr Remsen, Jr.

Your Guide to Devetoping Your Personal Marketing Plan
By John Remsen, Jr,

* Lawyers Should Look Like Lawyers: Part |l
A Strong and Vocal Reaction from Managing Partners
By John Ramsen, Jr.

EﬂiuMEﬂngbLi-_aM@ﬁ.SJLC.MQ__LQQEQISQJ&M@{§i
By John Remsen, Jr.

Leading Ptoductive Meetings

By Sally Witliamson

Scgring Big Points on the Telephone
By John Remsen, Jr.

Finding Your Bast Role in the Law Firm
By Malt Sherman and John Remsen, Jr.

Seven Habits of Stccessfu Rainmakers

By Sara Holtz

Top 1040 Tips far Working the Room

By Jeffray M. Hom
Q@mﬂmﬂ%&&ﬂﬂ&@ﬂﬂ.ﬁ%&mﬂ

By Mike O'Horo

The Besi Way 1o Catch New Clients? Find Their Associations and Get Actively
lnvalved

By John Remsen, Jr,

Ten Marketing Tips for the Holidays
8y John Remsen, Jr, e one e e am -

How o Improve the Effectiveness of Writing Ardicles
By John Remsen, Jr.

How to improve the Effectiveness of Your Public Speaking Opportunities
By John Ramsen, Jr.

New Approaches to Expanding Your Pragtice in a Corppatitive Marketpiace
By Don Siiver

By John Remsen, Jr,

Your Individua) Attorney Macketing Plan
By Jobn Remsen, Jr.

JOMM EMSEN, IR, 5 ONE
CF THE NATION'S MOST
FECCGMZED: AUTHORTEY
IN THEFELD OF LAW FltM
MarketiNg;. -3

TheRemsenRepod
FYEL MGHTILY HEWsLE TRy
ki AT SRS it
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Your Guide to Developing Your Personal Marketing Plan

...and Why Every Lawyer Should Have One
by John Remsen, Jr.

In my humble opinion, every lawyer in private practice — regardless of how many yoars practicing law -
should have a Personat Marketing Plan. Here's why:

You Will Selze Control of Your Careér
Creating and implementing your Personal Marketing Plan enables you fo seize control of your career. In
tims, it puts you In a posltion to attract and retain clients you enjoy, and matters you find challenging and

intaresting. You wilf also be less dependent an others io fesd you. There are two kinds of lawyers in private

practice: lawyers with cllents, and lawyers who work for lawyers with clients. Which would you rather be?

You Will Wake More Money
Rainmakers make more money - often a whole fof more money — than non-rainmakers In just about every
law firm in the U.S. Chances are you've heard the tarms “finders, minders and grinders.* Trust me; the

action is with the finders.

You Will Have More Clout In the Firm
Lawyers who bring in business also have more power within their firms. Over time, they emerge as firm
leaders, influencing important decisions about tha firm, its policies and procedures, and its future direction.

How Much Time Should You invest?
Of course, implementing your plan is the key to success....and it takes time. Non-billable time. |

recommend that Partners invest 200 hours a year, and 100 hours a year for Associates. I¥'s critical youdoa
litle bit every day. Fifteen minutes here, A half-hour there. Effective marketing and business development

is not a “start-stop” process, It's like an axercise regimen. . .rasults come with conslstency over time,

What Types of Things Should You Do?

Partners should visit top dlients at the clients’ places of business sach year. (Refer to my previous
Marketing Tip about Client Site Visits.) Associates should focus first on honing their legal skills and
“credentialing” activities. For all attorneys, lunch once a week with a cllent, prospective client or referral
solree is a good habit. Joinlng and being actively involved in a well-chosen organization is another good
thing ta do. (Refer to my previous Marketing Tip about Individual Marketing Plans.) Article writing and
speech giving are good activities, as well.

Make the Commitment to Yourself

Of course, developing and implementing your Personal Marketing Plan requires non-billable time, And,
herein lles the dilemma for many lawyers. Non-blllable “marketing time” is not rewarded - and somelimes
not even measured — in many taw firms. No matter, you should invest the time anyway. In his book True
Professionalffsm, David Maister states that billable hours are for today's income, but what you do with your
non-billable time determines your future. | couldn't agree more.

Just Do 1l

The following pages set forth our outline for an effective, well-focused Individual Attomey Marketing Plan.
.——~--Beferemtheﬂew—\#ear-begiﬁsﬁ—-suggesHhat-you-1a§<e%hetémﬁcrmv‘rewfhimtiine;“déwtﬁﬁ'?ﬁn"r“?é‘r”s“ﬁﬁ‘ét

Marketing Plan, and commit to its implamentation In 2008,

Happy marketing!

655 Sherwood Road NE - Atflanta, GA - 30324
404.885.9100 - FAX: 404.885.911] - www. TheRemsenGroup.com
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INDIVIDUAL ATTORNEY MARKETING PLAN

NAME OF ATTORNEY:

AREA(S) OF PRACTICE:

(the fewer, the better)

TARGET AUDIENCE(S):

(the fewer, the better)

YOUR TOP FIVE CLIENTS
List below your top five clients over the next 12 months. They need not be the biggest in terms
of current revenue, but they provide lucrative, desirable legal work and there is strong potential

for much more.

Estimated Fees
Client Name Description of Matter(s) Over Next 12 Months

)
2)

3)

4)

5)

YOUR “A” LIST

Next, list below at leasy 15 key contacts with whom you will proactively build and
enhance your relationships over the next 12 months. These contacts should include
existing clients, prospective clients and/or referral sources,

Recommended relationship building activities include Client Site Visits (for clients and
referral sources), ongoing personal contact, hand-written notes, regular meeting dates,
invitations to Firni-sponsored seminars, enteitainment, holiday card/gift, add contact to
Firm’s mailing list, etc,

TheftemsenGroup
635 Sherwood Road NE - Atlanta, GA - 30324
404.885.9100 - FAX: 404.585.9111 - www.TheRemsenGroup.com



TheRemsenGroup
Individual Attorney Marketing Plan
Pape Two

YOUR “A” LIST (Cont'd)

Relationship
Name Company Building Activities

b
2)

3

4)

5)

6)

7 ———

8)

)

10)

1)

12)

13)

14)

15)

Activity Codes: G= Golf, FG= Footbal] Game, BG= Baseball Game, L/D= Regular
+uneh/Binner; €8V==-Client Site Visit; ‘HP="Holday Patty, st

TheRemsenGroup
655 Sherwood Road NE - Aflanta, GA - 30324
404.885.9100 - FAX: 404.885.9111 - www. TheRemsenGroup.com



TheRemsenGroup
Individual Attorney Marketing Plan

Page Three

ORGANIZATIONAL INVOLVEMENT

List below the organizations to which you belong, your current level of involvement and your
goals during the next 12 months.

Bar Associations Current Involvement Goals for Next 12 Months
{List organizations by name)

Industry Associations / Other Organizations

SPEECHES AND SEMINARS

List below any speeches you intend to present, or seminars at which you will speak during the
next 12 months.

Organization Topic Date

BY-LINED ARTICLES

List below any by-lined articles you intend to write during the next 12 months.

Publication Tepic Date
TheRemsenGroup

655 Sherwood Road NE - Atlanta, GA - 30324
404,885.9100 - PAX:404.885.9111 - www. TheRemsenGroup.com
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OTHER CONTRIBUTIONS TO FIRM'S

MARKETING GOALS AND OBJECTIVES

Please list below any additional confributions you intend to make to the Firm’s marketing
program over the next 12 months,

YOUR STRENGTHS AS A MARKETER
Finally, please rate what you think your strengths are as a marketer on a 1-10 scale with 10 as the
highest score.

Poor Excellent
One-on-One Interaction I'2 3 4 56 7 8 ¢ 10
Organizational Involvement I 23 45 6 78 9 19
Personal Networking 1 23 4 56 7 8 9 19
Pubiic Speaking 123 4 5 6 7 8 9 10
Writing Articles 23 4 35 6 7 8 9 190
Organizing an Event 123 456 7 8 9 1p
Other (please specify ) 123 45 6 7 8 9 19

TIME COMMITMENT
Please indicate the total number of hours you intend to devote to marketing and business
development activities over the next 12 months,

hours

BUDGET REQUESTED

Please indicate the dollars you are requesting for marketing and business development activities
over the next 12 months.

3
SIGNATURE:
DATE: .
© 2007, TheRemsenGroup
TheRemsenGroup

653 Sherwood Road NE - Atlanta, GA - 30324
404.885.9100 - FAX: 404.885.9111 - www, TheRemsenCroup.com
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50 Ways to Market Your Practice

Tip-top tips from successful sofos and small-firm practitioners

Posted Oct 1, 2007 1:12 PM CDT
By Margaret Graham Tebo

ilustration by Harry Campbell

There's an adage that the best person to ask for advice is someone who has already done what you're trying to do.
So who better to tell solo and small-firm lawyers about successful marketing techniques than those running
successful practices?

Here are 50 tips compiled by aftorney Terry Berger of Westminster, Md. Many came from the ABA's Solosez
discussion group, which boasts more than 2,000 solo and smali-firm lawyers as members.

1. Join your local chamber of commerce. I¥'s great for networking and community credibility.
2. Get a unique business card and hand it out freely, '
3. Give a client or other nonlawyer contact at least two cards—one to keep and anothér to give away.

4. Give svery employes his or her own business cards with name, title and e-mail address, along with the name of
the law firm, People are more likely to hand out cards with their own hames on them.

8. Offer to write an arficle for your local paper on a topic such as why everyone should have a will or questions to
ask a contractor. Make sure the byline includes the name of your firm and, if possible, your e-mail address.

6. Add a signature block to your outgoing e-mail that includes your name, firm name (or simply attorney at law) city,
state and phone number.

7. Try to get a local reporter to use you as a legal expert. Send an s-mail offering commentary on a court case,
Learn to translate legalese into English and reporters wiii love you.

8. Join e-mail discussion lists at the local and state bar fevel, as well as the ABA's Solosez group. (You don't need
to be an ABA member to join Solosez.)
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9. Apply to teach at a local community college, community center or simitar venue. This could be a for-credit course
0o a one-day course on your area of legal sxpertise,

10. Make sure everyons in your office building knows who you are, that you're a fawyer and what type of law you
practice.

11. Send holiday cards to everyone you meet and keep the list growing. Also, send them early. If your clients get
cards on Dec. 23, they may throw them away Dec. 26, If they get them early, the cards may sit out on the mantel for

weaoks.,

12. Send birthday and anniversary cards to colleagues and clients. A simple calendar system and a box of generic
cards makes this task easy.

13. Send personalized calendars each new year. Many Web sites will add your information to standard calendars at
a low price. Try the long, thin calendars that are designed to stick to the top or bottom frame of a computer monitor.

14. Ask your clients to refer others to you. At the conclusion of the client's case, when they express gratitude, hand
them scme cards and tell them you hope they'll send thelr friends to you.

15. Offer to speak to community groups or at senior centers on topics such as wills, fraud avoidance and similar
issues.

16. Register with your locat bar association speaker's bureau. If your bar doesn't have one, offer to help start one.
17. Make sure everyone at your church or synagogue knows that you are an attorney and has your business card.

18. Advertise in school and church newsletters and tocal marketer newspapers. This sort of advertising is usually
cost-efficient and such publications are surprisingly well-read by their target audiences,

19. Post your business card on the bulletin board at your barbershop, beauty saloﬁ, grocery store, community
center and house of worship.

20. Send a copy of a recent case or legal news clip to another professional, attaching your card and a note such as,
‘I thought this might be of interest.” Make a commitment to send at least two sach weak,

21, Send a congratulatory note to other local businesspeople in the news.

22. Donate tast year's Martindale-Hubbell Law Directory or other slightly outdated law books to your local fibrary
with a bookplate bearing your name and firm name.

23, Donate magazines to your local jall, nursing home or school and hand over'your business card when you drop
them off,

24. Volunteer to speak at your local high school about law-related topics. Not enly might the students become
clients, but their teachers and parents just might, too.

25. Actively participate in community affairs.

28. Give business cards to waitstaff at your favorite restaurant and other service pecple you see regularly, Ask them
to offer the cards to other customers who seem to need a lawyer.

27, Have lunch or dinner frequently with aftorneys who practice in other areas and be sure you havea plenty of each A

28. Cross-sell. When you complete work for clients, remind them that you handle other matters as well. Make sure
they know that you would like the opportunity to serve them—or their friends, relatives, etc.—by drafting wills,
handling personal injury matters or reviewing contracts,

29, Ask your clients to allow you to be their first contact for any legat issue they may encounter. Let them know that
if you can't handle the matter, you know someone who can.

30. Get to know your client's business. If appropriate, visit your client’'s business. Showing interest reminds clients
that thair success is your success.
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31, Tell clients what sarvices you provide. Provide clients with alf the necessary information about the firm so they
can be better referral sources.

32. Send out press releases. Small local newspapers are especially interestad.

33. Remind clients of obiigations, such as lease renewal dates, business name registration dates and othey
Important dates.

34, Send congratulations to clients for any life event, such as the birth of a child or a graduation.

38. Come up with new ideas for clients or thelr businesses. Even ifthe ideas are not acted on, it shows clients you
are thinking of them and that you are creative,

36. Every Monday morning (or Sunday night) write down five marketing activities that you will accomplish during the
week,

37. Make cerfain everyone in your firm and your family knows what type of law you practice and what type of cfients
you are seeking, Share information abaut case successes with staff,

38. Write down a 30-sacond description of your practice and commit it to memory. Thig is called the elevator
speech. Use it whenever someone asks, “What type of law do you practice?” Everyoneg in the firm should have a
copy of the description,

39. List five to 10 people or businesses you would like to have as clients. Davise a plan to get their attention.

40. List your 10 best clients or your 10 newest clients. Ask each why they came to your firm. This will allow you to
determine which of your current marketing efforts are successful. Increase those efforts.

A1. Never participate in any activity simply to get businass, Always participate in an activity you enjoy or haye
interest in. If you are not interested in the group, you will not give your hest effort and you will not benefit.

42. Network, network, network. Remember this is a never-ending-process. It takes a long time to develop and
benefit from contacts.

43. Never apologize for the size of your firm, This is especlally important for solos and small-firm practitioners,
There are good reasons for clients to use a solo or small-firm lawyer. Know what these reasons are, and let your
clients and potential clients know. Always stress your strengths,

44 If there Is more than one attorney in your firm, learn to cross-sell services to other clients. Clients often are not
even aware of all the services provided. Brainstorm with your colleagues about how to better serve your clignts,

45. Seek out free listings in directories—printed and oniine.
46. Wiite an e-mail newsletter about your practice area and send it to other lawyers. Archive the newsletters online,

47, Join the local trial lawyers asscciation, even if you don't do much trial work, It's a goed place to network and get
name recognition from other lawyers.

48. Give out laminated “What to do after an accident” or “What to do if you're arrested” cards with your firm's
information.

49. Give out durable key chains or pens~—Iitems that people use frequently-—with your firm Information printed on
them.. o

50. Give vinyl or nylon briefcases to clients at their first visit. This will encourage clients fo keep important papers far
their case in one place and to bring everything to each office visit. Add a pen, key chain, pad of paper and some
business cards to the case.

Copyright 2013 American Bar Asscciation. All rights reserved.
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THE CHANGING FACE OF THE LEGAL.
PROFESSION:

REPORT OF THE ABA COMMISSION ON ETHICS
20720

&
IS THE BIGLAW MODEL DYING?



1/17/2013

§  Commission on
Ethics 20/20

www.americanbar. ord/Ethics2020

ABA Commission on Ethies 20/20:
Studying d “New Normal”

Created in 2009-to study how rules ard policies
conceming lawyer conduct need to be revised in
light of:

{1 Changes in Techriology

(X Globalization




Commission Qutreach to Date

" © Early release of draft proposals and revised drafts

s Hundreds of comments received on the.
Commission's Initial proposals and papers

» Public hearings held throughout the country

. * 754 presentations to ABA entities as well as state,
local,.specialty, and international bar associations.

Timeline for Commission Proposals

August 2012 February 2013
“Technology «Conflicts-related
‘{confidentiality) choice of law issues

sTechinology (marketing)  eAlternative Law
Practice Structures
(including cho_ic_:'e of law

‘sMobiiity Tssues 7 T issues)
(admission in new

‘Jurisdictions, conflicts
.gereening for laterals)

oJnbound Foreign
Lawyers

111712013
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The Reality: Protecting
j Client Information

(¢) A lawyer shall rhake reasonable
j efforts to prevent the unintended

§ access to, information relating to the
representation-of a-elient———- ——— =

Proposal to Amend Model Rule 1.6
(Duty of Confidentiality)

disclosure. of, or unauthorized

1/17/2013



Other Key Commission Proposals in this Area

.'» Amendment to Comment [4] to Model Rule
- 1.4 (Communication), telling lawyers that they
M need to respend promptly to “client 4
communications” and not just “telephone

- calls.”

¥ + Amendments to Mode! Rule 4.4(b) (receipt
_of misdirected documents) to clarify that a
- lawyer’'s duty to notify the sender of a mistake
- arises for both documents as well as
“electronically stored information” (including
electronic metadata).

&hs
MNAME

ATTOANEY AT LAW

ADRRESH 1 PHOEE
ADDRESE 2 ML
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Amendments to Comment [5] 1o
Model Rule 7.2 (Advertisements)

“A commu,nicgation contains a recommendation if
t endorses grivouches for a lawyer's credentials,
abilities, competence, character, or other
professmnal qualities.”

Amendments (o Model Rule 7.3
(Solicitations)

“A solicitation is a targeted communication jnitiated by

the lawyer that is dirécted t6-a specific potential ¢lient:

and that offers to provide, or can. reasconably be
understood as.offering to provide, legal services.”

“In contrast, a lawyer's communication typically does

ot constitute a solicitation if it is. directed to the
general public . . . or if it-is in résponse to 4 request,
- for. information or is automatically genérated. in
response to Internet searches.”

1/17/2013
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Issues Paper (April 2011)—

= Global and domestic scan of lagal practice environments in
~ which U.8. lawyers and law firms are working, including District
of Columsbia, England and Australia.

= Five options distllled
- Commission determined NOT to proceed with:
o Puhblicly traded law firms;

* Passivg, outside nonlawyer investment in.faw firms
»  Multidisciplinary practice

Alternative Legal Practice Structures

i: Discussion Draft (December 2011)

- Récommends adoption of modified version. of District of Columbia:
Maodel Rule 5.4 in place for over 21 years:

»  Permits limited nonlawyer ownership in law firms BUT

e Such law firms restricted to providing legal services

= Nenlawyers must be active in the-fitm; pfoviding services
supporting the delivery of legal services. by the |awyers (i.e,
no MDP)

= Nontawyer ownership and voting interests restricted by

~ " percentage cap o ensuré lawyers retain control

= Nonlawyers agree to conduct themselves irraccordance with
lawyer Rules of Proféssional Conduct

= Lawyer owrlers responsible for ensuring. nonlawyer ownérs
are of good character
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Ethics 2020

www.americanbar. org/Ethics2020

Comments? Contact:

Andrew Perlman, Chief Report‘er,.ape‘r‘iman@smfb.lk.ed}:

Paul D. Paton, Reporter, ppaton@ pacific.edu
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The Last Days of Big Law
You can't imagine the terror
when the money dries up

BY NOAM SCHEIBER

f all the occupational golden ages to come and go in the twentieth
century-for doctors, journalists, ad-men, autoworkers—none lasted
longer, felt cushier, and was all in all more golden than the reign of the

law partner.

There was the generous salary, the esteem of one’s neighbors, work that was
more intellectual than purely commercial. Since clients of white-shoe firms
typically knocked on their doors and stayed put for decades—one lawyer told
me his ex-firm had a committee to decide which clienfs to accepf—the partner
rarely had to hustle for business. He could focus his energy on the legal

pursuits that excited his analytical mind.

Above all, there was stability, The
firms practiced a benevolent
paternalism. They paid for
partners to join lunch and dinner

clubs and lpaned them money to
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buy houses. When a lawyer had a
drinking problem, the firm sent him off

for treatment at its own expense. Layoffs

were unheard of.

Perhaps more importantly, the security of the legal profession lodged itself
inside our cultural imagination. For generations, the law functioned as a kind
of psychological safety net for the ambitious and upwardly mobile. If you
wanted to be a writer or an actor or a businessman, you could rest assured
that law school would be there if your plans fell through. However much
yowd maxed out your credit card, however late you were on your rent, you
were never more than an adrnissions test and six semesters away from upper-

middle-class respectability.

“Stable” is not the way anyone would describe a legal career today. In the
past decade, twelve major firms with more than 1,000 pariners between
them have collapsed entirely. The surviving lawyers live in fear of suffering a
similar fate, driving them to ever-more humiliating lengths to edge out rivals
for business. “They were cold-calling” says the lawyer whose firm once
turned down no-name clients. And the competition isn’t just external.
Partners routinely make pitches behind. the backs of colleagues with tiesto a
client. They hoard work for themselves even when it requires the expertise of
a fellow partner. They seize credit for business that younger colleagues bring

in.

And then there are the indignities inflicted on new lawyers, known as
associates. The odds are increasingly long that a recent law-school grad will
. find a job. Five years ago, during a recession, American law schools produced . = . .
43,600 graduates and 75 percent had positions as lawyers within nine
months. Last year, the numbers were 46,500 and 64 percent. In addition to
the emotional toll unemployment exacts, it is often financially ruinous. The

average law student graduates $100,000 in debt.
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Art Streiber

Meanwhile, those lucky enough to have a job are constantly reminded of

their expendaﬁﬂity. “ knew peoplé who had month-to-moenth leases who
were making $200,000 a year,” says an associate who joined a New York firm
in 2010. They are barred from meetings and conference calls to hold down a
client’s bill, even pulled off of cases entirely. They regularly face mass layoffs.
Many of the tasks they performed until five or ten years ago-like reviewing

hundreds of pages of documents—are outsourced to a reserve army of
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contract attorneys, who toil away at one-third the pay. “All these people kept
on going into this empty office,” recalls a former associate at a Washington
firm. “No one introduced them. They were on the floor wearing business
suits. ... It was extremely creepy.” Still, any associate tempted to resent these
scabs should consider the following: Legal software is rapidly replacing them,

foo.

Part of the reason the law-firm ecosystem has changed so dramatically in a
single generation is greed: The most profitable partners steadily discarded
their underachieving colleagues, because they didn’t want to share the spoils.
And part of the reason is the brutal recession that began in 2007, prompting
corporations to slash every conceivable expense, law firms included. But the
biggest problem is that there are simply many, many more high-priced

lawyers today than there is high-priced legal work.

The crisis in the profession isn’t
likely to improve, either, In late
June, the New York-based Weil

Gotshal, one of the most alabaster

BT S ey of white-shoe firms, announced it

Hilton Baton Rouge Capitol Center ) .
$129.00 was laying off 60 associates,
Expedia.com about 7 percent of its total. A few

Expedia Guarantees the Best Price.
dozen of the firm’s 300 partners

AdChpices [b

will see their pay cut, in many
cases substantially. The news shook the legal community, both because of
Weil’'s pedigree and because it was one of the few firms that had weathered
the recession intact. Almost as disconcerting as the firings was the way the

________ firm’s executive partner, Barry. Wolf,-explained them. “We-believe-that this-ig— — -

not just a cycle, but that the supply-demand balance is out of whack across
the industry,” he told The New York Times. “If we thought this was a cycle and
our business was going to pick up meaningfully next year, we would not be

doing this”

There are currently between 150 and 250 firms in the United States that can
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THERE ARE cIairrf membership in the clu-b kr'mwn

M ANYg M ANY as Big Law, the group of historically

M o RE profitable firms that cater to the

HIGH-PRICED = v e
e se sti

-Ii-awAYYE ¥ ﬁ AN operate according to a business model

THE RE I s that assutmes, at least implicitly, that

clients will insist upon the best legal

Eé%I-AILP&IOCER talent instead of the best bargain for

" legal talent. That assumption has

become rickety. Within the next decade

or so, according to one common hypothesis, there will be at most 20 to 25

firms that can operate this way—the firms whose clients have so many billions

of dollars riding on their legal work that they can trilly spend without limit.

The other 200 firms will have to reinvent themselves or disappear.

So far, the transition has not been smooth. In fact, the more you talk to
partners and associates at major law firms these days, the more it feels like
some grand psychological experiment involving rats in a cage with too few

criunbs.

f you set out to pick a single firm to capture the escalating plight of Big Law,
it would be hard to do better than the Chicago-based Mayer Brown.

At the time of its founding in the early 1880s, there were two basic
approaches to running an establishment law firm. The prototype for the first
was Cravath, which traced its lineage back to Secretary of State William

. Seward. in.the. 1800s and became perhaps the most genteel firm in America,

The “Cravath model,” which spread to other corporate firms on Wall Street,
was to hire a large number of associates from the five or ten best law schools
in the country and then weed them out, so that only the meost brilliant legal
minds ascended to its partnership. (Historically, about one in twelve
associates made partner.} Those who didn’t advance nonetheless came away

with the most sterling legal credential in the world, They had their pick of top
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government and corporate jobs, or partnerships at other leading firms. In the
meantime, they were socialized into the mores of the gentleman lawyer
_rivals referred to Cravath as “graduate school” for attorneys—while the firm

made a killing by billing them out at top-of-the-market rates.

The alternative approach might be dubbed the “Chicago model,” after the
city that housed the most white-shoe firms outside New York, though it took
hold in most other large cities, too.! Befitting its Midwestern roots, the
Chicago model was less competitive. Although the top Chicago firms could be
quite choosy in their hiring, says Indiana University’s Bill Henderson, they
typically had far more partnership slots available for the associates they
brought on and promoted many more of them. As a result of this lower
“leverage”—the ratio of non-partners to partners—the Chicago firms were
traditionally less profitable. But they were less rigid and hierarchical, and

gave associates more responsibility sooner.

Mayer Brown was the paradigmatic Chicago firm. MOTHER MAYER'S CHILDREN

Thanks to its ever-accnmulating pile of clients,

be exceptionally generous to its lawyers, and it took
great pride in nurturing them, For decades, its
nickname was “Mother Mayer.” Every morning at 9
am., the most senior partners mixed with the

Jowliest associates over donuts and Danish in an
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eighteenth-floor coffee room. At night, they would
huddle at Binyon’s, a nearby restaurant, to dine on

the firm’s tab. “It would envelop you, take care of

you forever,” says a former partner. Admission to

the partnership after seven years was the natural’ Mayer Brown LLP:
PAUL THEISS

order of the universe as Mayer Brown understood
Mayer Brown's chairman isn't

particularly bullish about the
quality. Work reasonably hard, and keep your nose taw's future: "I don't think ...

clean. Dont make stupid mistakes,” says Alan  thatthisism'tonlya temporary
situation, " he said.,

it. “The ground rules were: Do legal work of a high

Salpeter, who joined the firm in 1972 and became

one of its highest-hilling partners. “I was not exceptional.”

The only major adversity Mayer Brown encountered came in 1984, when
Continental Illinois Bank, which supplied one-third of the firm’s revenue,
collapsed amid a pile of bad oil-patch loans. It took some heroic
improvisation by the firm’s then co-chairman, Bob Helman, to navigate the
turmoil. 2 But such was Mayer Brown’s sense of entitlement—so validating was
the glow it lent clients—that even Continental couldn’t shake it. Within a few
years, Mayer Brown was minting partners with little regard to the bottom

line.

In the meantime, some firms outside New York MOTHER MAYER'S CHILDREN

were already beginning to depart from the Chicago
model. The proximate cause was a previously
obscure statistic known as profits per partner, or
PPP-the firm’s profits divided by the total number
of equity partners. The PPP came into vogue in
- 1985-when-a-trade-publication-called-Fhe American—
Lawyer began publishing an annual ranking that
touted it heavily. All of a sudden, firms that had
previously considered themselves rough equals

discovered they were separated by vast chasms of

wealth. Greenberg Traurig Maher LLP!F
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Many believed the PPP numbers would be
self-reinforcing. Firms with high PPPs would have
an easy time attracting rainmakers from rivals and
become ever more successful. On the other hand, a

low PPP could send a firm into the equivalent of a

1,
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H
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PALIL MAHER

Maher was a divisive figure

within the firm (nickname: the
Dark Sith Lord) who felt asif it
was too staid for its own good.

bank run: The most profitable partners would depart for bigger paydays,

depressing PPP further and encouraging the next most profitable partners to

leave.?

By the early 2000s, even Mother Mayer was anxious
about this changing landscape.* To make things
worse, clients were beginning to question the
expenses firms long used to pad their bottom lines—
everything from 25 cents a page for photocopying
to $250 an hour for a first-year associate with no
legal skills to speak of It was fair to wonder
whether Mayer Brown would soon be earning too

little to support its sprawling breod. In 2002, it

acquired the London. firm.Rowe.and. Maw. in. hopes _ .

of adding lucrative bank business. But Rowe and
Maw had less cachet in the United Kingdom than
many at Mayer Brown had been led to believe, and
the profits were disappointing. Many in the firm’s
leadership believed they had little choice but to cut

unprofitable partners.

MOTHER MAYER'S CHILDREN

Mayer Brown LLF'E
JOEL WILLIAMSON

A tax attorney and a legend at
Mayer Brown. Colleagues don’t
begrudge him his multimillion
dollar salary—~they just
begrudge other peoples’.
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The most formidable figure in this internal debate was the ambitious head of
the firm’s London office, Paul Maher. Maher inspired a mix of awe and
resentment, with his withering rhetorical style (he was prone to belittling
partners “uncontaminated with clients”) and brass-tacks assessments (he
opined that struggling satellite offices like New York and Los Angeles should
be hacked down to size). Some of the firm’s big producers appreciated
Maher’s modernizing ways, but several Chicago partners were deeply
suspicious, dubbing Maher the “Dark Sith Lord.”® Maher, in turn, alternately
(if not always coherently) referred to his detractors as “the isolationists” and

“the neocons.”

Maher’s view eventually prevailed. “You can’t pay a guy writing briefs seven
hundred, eight hundred, nine hundred thousand, a million dollars,” says a
former partner, describing what the rainmakers dubbed “bracket creep.” In
2007, the firm’s management committee stripped more than 10 percent of
these brief-writers of their equity stake—45 total-only weeks before Mayer
Brown held its annual partners meeting in London.® The timing was
unfortunate. Many partners had already reserved-plane tickets for their
spouses at their own expense. “They were all ready to go when the pink slips
came out,” recalls a partner with a close friend who was affected. “One of the

guys let go had that day booked a flight for his wife.”

The partners who made the trip were umnseitled by its poshness. Mayer
Brown had rented out the Grosvenor House hotel, one of the most expensive
in London, and booked top billers into cavernous suites overlooking Hyde

Park. One evening, the firm chartered boats to take pariners down the

Thames for dinner at the Royal Obsérvatory In Greemwich. WHhHei thiey
arrived, they were escorted down a canvas carpet by guides carrying torches
and dressed like beefeaters. The speaker for the evening was the future

British foreign secretary, William Hague.

Back at the hotel, the conference featured presentations by senior partners,

including Maher, who took the stage amid strobe lights and booming rock
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music. “It was like one of Apple’s product launches,” recalls one partner.
Maher talked about integrating all corners of Mayer Brown’s far-flung empire.
Above all, he dwelled on the need for profitability. Some of Mayer Brown’s
rivals were boasting PPP of $2 million. Maher set a goal of approaching that
figure, an ambitious target given that the firm’s profits were barely more than
half this amount. Sitting there, “rolling their eyes at the volume and the
liéélts,’; as one parl:ner'recalled, the old guard no longer recognized the firm

they had joined.

o relationship in the legal profession is more fraught than the one

between partners and their money. On the one hand, the generous

pay is a major reason they became attorneys in the first place. Oun the

other, it is often their biggest source of misery.

Although there are almost as many different schemes for compensating
partriers as there are law firms, they all fall somewhere along a spectrum that
runs from “eat-what-you-kill” to “lockstep” In a pure eat-what-you-kill

system, each partner takes home only what she generates in income, after

Covering expenses and paying staff and associates. In a pure lockstep system,
pay isn’'t tied to what a lawyer brings in, and partners of the same seniority
make the same amount. The classic lockstep firm is New York-based and
corporate, so overflowing with pedigree that it has its pick of business. (The
old joke is that times are tough when Cravath picks up the phone after two

rings rather than three.}
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For decades prior to the 1980s, Mayer Brown tilted in the lockstep direction.
But, after the collapse of Continental, Bob Helman realized the firm would go
under if his partners sat around waiting for business to walk in the door.
Hereafter, he decreed, each partner’s compensation would depend heavily

on the amount of business he or she drummed up.

Helman’s plan may have worked too well. Ever since it went into effect,
partuiers have competed aggressively not just against lawyers at other firms,
but against one another. Chicago partners would fly into New York to poach
clients from their Manhattanite counterparts, holding clandestine meetings
in which they would pitch themselves as less expensive and a mere two-hour
plane ride away.” When the New Yorkers invariably caught wind of these
plots, they would remind clients that they were far more efficient than their
Midwestern cousins. “What we would end up saying is ... ‘Chicago will staff

I

you with four partners on something we’d staff with one or two, recalls a
former partnei'. “It's crazy that [ have to go in and have a conversation about
it. Denigrating.” (The problem has been somewhat mitigated in recent years
by more formal firm-wide “client teams,” though many still complain about

the struggle to be included.)

Tike most large law firms, Mayer Brown has a well-established system for
tracking the hours a partner bills and the amount of business he or she
generates for the firm. This—especially the second-is the ostensible basis of
his or her pay. As a result, the process of determining compensation would
seem fo be largely mechanical; The data come in, the numbers get tallied,

and a final sums pop out.

e In_practice, settling on compensation for partners at Mayer Brown, as at |
many firms, is an elaborate ritual that runs through the first two months of o
each year and includes a remarkable amount of special pleading by way of
memos and personal interviews. Finally, in late February, the management
committee hands down the “points list,” Ten Commandments-style,
enumerating what share of the firm’s profits each pariner is entitled to. In a

typical year, each “point” might be worth $3,000, so that someone who
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received 500 points would take home $1.5 million. (The firm may also award

a bonus on top of this amount.)

Legal Practice Software
www.goClio.com

Web-based productivity software for
legal practices. Try it for free!
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Unlike most other firms, Mayer Brown then introduces a final wrinkle: The
points list is disclosed for all to see. Since each partner aspires to be among
the 50 who make the first page, where the highest earners appear, the

amount of resentment this engenders is hard to overstate.

Before 2007, there were often 75 or VIO'EOLc_Iiﬂ"erent levels of income. Two
partners making over a million dollars per year could be separated by as little
as ten thousand dollars. Now, the firm has more of a lockstep model, slotting
every partner into one of roughly 15 “bands” and awarding each person

within a band the same number of points.

Alan Dershowitz, Michael Kinsley, and Others on How (0 Tix Law

School

The new system was supposed to eliminate the brutal internal competition

very clearly explained to people that, when you're in a band, you’re probably
in it for two-to-three years,” rvecalls a former partner on the firm’s
management committee. “If you had a great onetime year, yowd get a bonus.
... But you're not going to move a band because of one change.” It didn’t pan
out that way. “Practice leaders ... would say, Here are fifteen people who

need to move a band,” adds the partner. “All hell broke loose.”
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Given that it is human nature to hoard in lean times, it didn’t help that a
recession was abouf to bear down on the firm. When the points sheet came
out in February 2009, partners discovered that each point-the share of
profits they were entitled to-was worth roughly 20 percent less than the
previous year, a huge pay cut. The following February, the points were
devalued by 10 percent more. This in itseif was understandable; the firm had
been hit hard by the financial crisis. But when the partners locked more
closely at the points list, they noticed something infuriating: A small minority

of their colleagues had been made whole through bonuses.

Some of the beneficiaries were major business generators. As 2008 wore on,
many of these big shots had eyed the exits and a few began to leave. “Rich
Morvillo”—a prominent white-collar criminal defense lawyer—“said, ‘I don't
want to be the last man standing in D.C. If there’s going to be an exodus, I'm
going to be part of that,” recalls one former partner. Meanwhile, others
simply let it be known that they were out the door unless the firm opened its
wallet—“the table-pounders,” as some called them. While the logic of
appeasmg therm was self-evident, the message it sent was terrible. “There was

a senise among many of us at the time that the firm had In good Taith béen

trying to move from eat-what-you-kill to a more collectivist culture,” recalls
one former partner, “It was a serious backtrack—punishing partners who had

been playing by the rules.”

Even inore frustratingly, entrée into this protected class didn’t always
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correspond to productivity. The 2010 points sheet, which one partner shared
with me, illustrates the problem. There is exactly one person in band 16-a
tax lawyer named Joel Williamson, who was awarded 768 points that turned
ouit to be worth about $2 million, along with a standard bonus of $400,000
and a “super-bonus” of $400,000 more.? Williamson is a giant of his
profession and brings in several dollars for each one he earns. No one
begrudges him his generous compensation. But not far below Willlamson,

there are names that inspire more controversy.

One is a litigator named Joe De Simone, who joined Mayer Brown in 2000
and made equity partner six years ago. De Simone is a talented lawyer with
powerfu] patrons and a knack for landing important positions in the firm.? As
such, he has been a reliable generator of revenue, but much of it has come by

way of what’s known as “institutional business” —firm business that falls in his

lap.

Between 2008 and 2010, De Simone vaulted from band four to band eleven,
an almost unheard-of ascension. This new status afforded him 508 points
(worth $1.13 million in 2009). De Simone received no standard bonus on the
2010 points list, but was awarded a $400,000 bonus marked “other.” (He told
management that he’d received an offer from another firm.) “Joe was way
behind what his business generation and client service commitment would
justify,” says Richard Spehr, the head of the New York office, “We felt that
joe’s compensation should reflect his total contributions to the firm,

including representing institutional clients.”

When the firm was flush, few might have minded rewarding a good company

man like De Simone. In these leaner times, though, it stung. Any bonus

“yiolates the concept of partners working together,” says a former colleague,
who brought in several times the business that was expected of him—all of it
his own—and still saw his pay cut substantially. But it was the second-level
bonus that really chafed. “It’s just noted as a special arrangement,” adds the

colleague. “You have no idea how big that pool is.”
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“THE
PRIMARY
TALK WE
WOULD GET
WAS,
‘OUTSOURCE
YOURLIFE.”

There was frustration with other aspects of the new compensation system,
too. Previously, pariners were reluctant to ask colleagues to help on their
pitches, because credit was a zero-sum game: If a pariner landed the
business, she would have to award some of the credit to the colleague,
leaving less for herself. Under the new rules, the firm allowed the partner to
claim up to 00 percent of the credit herself, then dole out up to 100 percent

more among any partners who had helped.

This encouraged collaboration at times, according to several former partners.
The downside was that many began to view the additional 100 percent worth
of credit as a slush fund, ladling it out to friends with little role in their cases
or transactions. “It led to sleazy deals,” recalls one former partner. “It took
about thirty seconds for people to ﬁguré it out.” Says a former finance lawyer
of two senior partners in his group: “I saw the billing going around. One was
getting credit on stuff the second opened, and the second was getting credit
for stuff the first one opened.” There seemed to be no way around it: The
more Mayer Brown set out to fix its problems, the more deviously its partners
behaved.

s élemeaning as life can be for El";‘)—é—i‘tﬁgr these days, it's altogether

soul-crushing for an associate. One of Mayer Brown’s young attormeys

recalled scaling back her hours around the time her first child was
born. The new schedule meant getting to the office by 6:30 a.m. so she could
leave by 6 p.m., in time to put her daughter to bed. The problem arose when

she had to work late, a not infrequent occurrence, “Then youw're in the office
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from 6:30 a.m. fill t a.m. It sucks even more,” she says. Periodically, some of
the women partners would lead seminars on striking a work-life balance, but
she found them of limited use. “The primary talk we would get was:
‘Outsource your life. Your husband can stay at home. Or you can hire a cook,
a cleaning staff, and you can [spend time with your kids] on vacations’

Thanks.”

The legal profession has, of course, struggled with these challenges for
decades. The problem is that the rewards today are less certain than ever
before. There is, for one thing, the everlengthening partnership track. in
2004, the firm introduced something called an “income partnership,” a
probationary period in which promising lawyers have to prove their worth
before earning an equity stake. To the outside world, it looked like the
income partner had arrived. Her business card said she was a partner, as did
the press release the company issued. But, in reality, making income partner
typically means three-to-five more years of hustling, after which the lawyer
may come up for the true promotion. (It wasn't lost on associates that, when
a lawyer becomes an equity partner, she receives a budget to order plush
new furniture, while income partners keep “the same stuff I had,” as one put
it.) Becoming a bona fide partner at Mayer Brown, like many of its

competitors, is now a ten-to-twelve-year proposition.

This epically drawn-out process has exacerbatéd other problems. While it
never hurt to have a well-connected mentor within a law firm, today such a
rabbi is essential for making partner. Unfortunately, it can be agonizingly
difficult to figure out who will have influence years down the line, since
partners constantly come and go or lose status within the firm. “You have to

o pick a horse in the race,” says a former associate, “Your horse may.win. e .

might get taken out back and shot. But if you don’t pick a horse, you have no

chance.” In the early to mid-2000s, Mayer Brown’s New York office was

dominated by two prominent litigators who didn’t get along and who eyed

each other’s associates warily, “Your first year, you figure, ‘I'll be nice to

everybody,” says the associate. “Three years down the road, being nice to

everybody is not doing anything for me.”
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As for their own protégés, the partners seem less invested than ever before.
One former income partner told me the way he learned he had no future at
the firm was through a two-line e-mail from the head of his practice group:
“The partners have determined that you will not be an equity partner. If you
have any questions, please contact me,” He promptly called the senior
partners he had been closest to during his decade at the firm, two of whom

had attended his wedding. Neither ever responded.

FEven lawyers with a dedicated mentor have trouble making equity partner
uinless they meet a second criterion: demonstrating a potential for attracting
clients. There is an irony that flows from this. Lawyers at an elite firm like
Mayer Brown have typically spent their lives amassing intellectual
credentials. They are high-school valedictorians and graduates of elite
universities, with mantles full of Latin honors. Thej; havé made law review at
top law schools and clerked for federal judges. When, somewhere between
the second and fifth year of their legal careers, they discover that brainpower
is only incidental to their professional advancement—that the real key is an

aptitude for schinoozing—it can be a rude awakening.

Fortunately, Mayer Brown doesn’t expect its lawyers to actually drum up
business until they make income partner, although it certainly isn’t frowned
upon beforehand. The bad news is that it's not only enormously difficult to
accomplish this as a young lawyer; it can be a struggle to receive credit even

when you succeed.

One Mayer Brown associate had worked at a large bank before joining the
firm, and, in 2010, a former colleague there asked him to assist with a major

___ financial transaction, guoting him a sizable fee. The senior partner in his

group congratulated him on bringing in the business and told him they would
work on it together. But, within a few weeks, the partner simply appropriated
it for himself. “He said, ‘I'm going to be working with [another lawyer} on
this,” recalls the associate. “It was pretty ballsy.” Still, not as ballsy as what
came nexi: A few months later, the partner went abroad on vacation with the

deal still pending-and asked the associate if he might kindly wrap it up for
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him,

In fairness, only an income or equity partner can open a “matter” (and
therefore formally receive credit) under the firm’s administrative scheme. But
tales of partners gobbling up their younger colleagues’ clients are legion. One
lawyer recalled bringing in several cases as an assoclate, for which he
assumed he would later get credit, only to have partners blow him off once
he made income partner and tried to reclaim it. Another income partner
worked on a transaction as part of a team with a more senior partner, and
the client was interested in giving the firm more business. “[The senior
partner} was pitching for work with the client behind my back,” says this
person, to whom the client forwarded the other partner’s e-mails. “I
congratulated him when he got a deal, He responded in a nasty way: ‘You

35

need to find your own work.

YOU R BEST The scratchigg and clawing was
HOPE AT | unquestionably made worse by the
L AN D I N G _ recession and its  demoralizing
c LI E N T sé O N E zf:zzm;:l:. i ['I",he partnersf]t:ere un;le;‘
of stress,” says one of the wronge

é-IA-;gRIg TE Iawyers. “That was a tough, tough
ATT A'CH time” But the recent downturn only
Y OUR SE L F T 0 goes so far in explaining the behavior,
AN A GlN G which has been on display for years.
One Mayer Brown partner named Mike

EA RTN ERAND Mascia was sufficiently scarred by the
ST EAL H S struggles he endured as a younger

.......... CL!E NISWMM . ..Jawyer  that he has since become

WH EN H E farous around the New York office for
RET! RESm i his advice to junior colleagues. Your

best hope at landing clients, Mascia

says, is to attach yourself to an aging partner and “steal his clients when he

retires.”
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ight, the recession, it is almost impossible to overstate the trauma of
that moment on the associates who lived through it. For decades, elite
law firms simply refused to entertain layoffs. In tough times, they might
hire slightly fewer newbies. They might trim their numbers through attrition
or let some go through suspiciously timed upticks of lousy performance
reviews. But laying off dozens of associates at a time was simply foo grim to
contemplate. Besides, the big firms saw themselves in a bitter competition for
the sharpest law school grads and worried that mass firings would get them

blacklisted at the Harvards, Chicagos, and Berkeleys of the world.

Mayer Brown was among the first to break with this tradition, laying off 33
associates in November of 2008. Part of the problem is the way law firms hire
associates, which effectively happens almost two years in advance, when
they offer surmmer jobs to second-year law students. (Almost everyone who
«summers” at a firm like Mayer Brown receives a full-time offer.) Although
this makes every firm vulnerable to sudden economic collapse, it was
especially debilitating for Mayer Brown. During the boom years of the
mid-2000s, the firm had made a killing helping investment banks slice up
mortgages and sell them off to investors, a process known as securitization.
But when the securitization market abruptly turned in late 2007, Mayer
Brown had just brought on 98 American associates and had already
committed to 100 more the following vear. In 2008, the crisis spread from
the financial markets to the entire economy, and the firm had no choice but

to clean house.

Even s0, the taboo remained. Mayer Brown only acknowledged its first round

of layoffs after a popular legal blog, Above the Law, posted rumors of them. It

—specifically, until February of 2009, when the venerable corporate firm
Latham & Watkins announced it was cutting 190 of its own. The firm’s name
abruptly entered the legal lexicon as a verb: “to be Lathamed.” But whatever
ill will it generated, the firm’s move had the effect of giving cover to its
too-proud competitors. “Latham was regarded as one of the most successful

firms in the world and one of the best run,” says Tom Goldstein, who recently
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ran the litigation department of Akin Gump, a large Washington firm. “fAfter

Latham], that stigma was gone.” Mayer Brown would have two more waves in

2009 and 2010.

The firm was relatively generous to the associates it fired. It typically gave
them three months’ salary and benefits. It let them work from their offices
while they looked for jobs and provided them with career-counseling
services. After the second round of layoffs in 2009, it tried to avoid a third by
placing associates in-house with major clients and paying them $60,000 plus
benefits for a year, in the hope that the client would hire them permanently.
The blow to morale was nonetheless enormous. “Once you have one round,
pretty soon yow're cutting into good people,” says a former associate. “There
was almost a survivor mentality—sort of guilt mixed with rage. ... The partner
at the top made the choice of who stays, who goes. It colors your view of that

persomn,”

Over time, the remaining associates be.g.ar_llto' subtly twrn on each other. J.
Davidson started in the firm’s finance practice in September 2007. Initially,
there was enough work to keep associates busy, and they would beg off less
desirable assignments. “It was like, ‘Who wants to do that?’ and you'd pause
and stare at each other,” says Davidson. Once the bottom completely fell out
in 2009, however, associates would 1unge for even the most tedious tasks.

“You were lobbying for the work before it was even happening.”

Davidson’s mentor had recently moved to the firm’s Charlotte office, making
it even more difficult for him to score assignments. Face time, always a

crucial commeodity in Jaw firms, became oppressively so. Every day, he would

And, almost every day, they would give him the runaround: “They’d say,

‘Give me a call later” I'd call later, and they’d said, ‘Ehhhh’”

Somewhat perversely, when associates like Davidson finally did get an
assignment, it became more important than ever to turn it around quickly.

The faster you worked, the less you appeared to have on your plate, and the
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more partners might send your way. Even if a partner gave you several days
to complete the task, the last thing you wanted to do was take the whole

time. Suddenly, a new phenomenon was born: The gratuitous all-nighter.

And then there was the nagging fear that one day a partner would drop by
your office and, instead of handing out an assignment, would shut the door
and explain apologetically that the firm was staffing down. In normal times,
getting fired wouldn’t be the end of the world. But in the middle of a brutal
recession, it could be disastrous: Every other major law firm was laying off
associates. Corporations were slashing their in-house legal staffs. “There was
no place for people to go,” says a former associate. Even contract work was
unavailable: The staffing firms often deemed the out-of‘work associates

“overqualified.”
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Art Stralber

In May, 1 spoke to a former Mayer Brown associate who joined the firm’s
finance group out of law school in 2001 before transferring to the pensions
department so she could work saner hours. The associate, call her Helen (not
her real name), survived two rounds of layoffs, then got pregnant in 2009.
Helen had previously felt she was on track to.make partner—her performance
reviews were consistently strong-but she began to worry as she was
preparing to go on maternity leave. “We would have these group meetings
where we’d talk about billable hours, how down they were for our group. |

knew that, if there was another layoff, we were going to be hit.”

Helen’s son was born on March 19, 2010. Just before he turned three weeks
old, she received the call she’d been dreading. Mayer Brown gave her the rest
of her maternity leave, plus another three months pay as severance, It was,
under most circumstances, a fair offer. But Helen was in a bind. Her husband
was a stay-at-home dad, and the couple owned a condominium in downtown
Chicago. “I sent out a ridiculous number of resumés,” she says. “If I didn’t
have a job lined up by time the time the severance ended, I didn’t have a way
to make payments on my house.” She landed two or three interviews and no

offers. “The market was so bad in the spring of 2010, Not a single law firm

was hiring.”

Inevitably, the bank foreclosed on her.condo..She and her hushand relocated.
to the Michigan town where he grew up, and she eventually joined a local
firm. Her annual salary when she left Mayer Brown was $230,000. Last year
she made $40,000. It was barely enough to put food on the table and clothe
her children, much less keep up with tens of thousands of dollars in law

school debt. “There’s probably a bankruptcy in our future. I don’t think
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there’s a way out of it,” Helen told me. “In ten years, hopefully we’ll be
financially recovered, we can buy a house, have a credit card again.” Before
we hung up, [ pointed out that the legal market bad improved since 2010.
Why not look for another fancy job in Chicago? “There’s no way I would go
back to Big Law;” she said. “I'm doing a lot of criminal law now. 1 love it. It’s

originally what I'd intended to do when I went to law school.”

n late June, I traveled to the Chicago headquarters of Mayer Brown to meet
with the company’s chairman, Paul Theiss. The firm moved into the
gleaming 48-story Hyatt Center a couple years before the recession. At the
time, it occupied twelve floors and had an option to lease more. As of this
year, it hadn't exercised the option and had even shed a floor. An associate
who left in 2012 estimated that, before the firm gave up that floor, there were

five attorneys in a space that could accommodate more than 50.

The firm had resisted making any member of management available to me
for weeks, and when I finally did turn up, Theiss’s team seemed to be on
edge. He was flanked by the company’s marketing director, Peter Columbus,
and head of public relations, Bob Harris, in a conference room on the thirty-
second floor. As I entered, Harris invited me to have a seat in a chair nextto a
large brown accordion folder. It was packed with documents attesting to the
firm’s basic humanity—promotional literature, industry reports, press
clippings. The three of them spent a good 45 minutes reviewing it before I

could get off a question I'd prepared.

Theiss, who just finished his first year as chairman, was jacketless, with
weary eyes and a throaty voice, He had a winning blue-collar affect—similar
lawyer resumé. I could immediately see the appeal of anointing him
chairman after years of internal strife: He is someone who, by his mere
presence, makes you feel embarrassed to lobby on your own behalf, When }
alluded to “income partners,” Theiss interrupted and said, “partners, we're
all partners” He invoked the word “team” several dozen times during our

two-and-a-half-hour conversation, only part of which was on the record.

hitp:/fwww.newrepublic.com/article/ § 1394 1/Dig-law-TIMS-U VU DsE-..
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More than anything else, Theiss was at pains to transmit an upbeat image of
life at Mayer Brown. In his telling, associates are energetically nurtured-he
had just returned from an associate retreat in Virginia where he spoke about
career development—and they have a better shot of being promoted than at
competing shops. As for partners, he said: “We regularly have people
approach us from other firms who are very unhappy with exactly what
yow're describing, who not only hear about the way we do things here, but
when they get here, they invariably are happy that it's actuaily true. That

there is a premiwm on teamwork and cooperation.”

There is certainly some evidence to support this. The firm’s Washington
office, with its prominent Supreme Court practice and antitrust lawyers, has
been notably cohesive for years. Some industry-wide surveys of associates
rate life at Mayer Brown very highly (though others give it middling grades).
still, it was hard not to feel as though we were talking past each other. Theiss
seermed most eager to show how favo.rably Mayer Brown compared with its
competitors when it came to its lawyers’ personal fulfillment. I was, in turn,
happy to concede that Mayer Brown was no Jlaggard in this respect, and in
many ways above average. That was, in fact, the point. If Mayer Brown is
what passes for civility, then what should we make of the rest of the

profession?

In any case, the real question hanging over the conversation was economic, If
corporate America continues to be so stingy in its legal spending, Theiss
could be as well-intentioned as a Peace Corps volunteer and still not have
much to offer his lawyers beyond competently managed decline-charging
clients the same for more work, or less for the same work; shedding bodies,
.orkeeping the-same number. and. paying.most. of them less. Theiss talked
excitedly about “the drive for efficiency.” But it was hard not to see this for

what it is: the further immiserization of the legal class.

It was only when I suggested that a mere fraction of the world’s Big Law firms
would survive another decade or two that I grasped the bone-fatiguing chore

of rinning such a business. Theiss wouldn’t endorse the premise, but he
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did’t exactly refute it, either. Demand had stopped growing, he fold me.
There was “substantial overcapacity” Billable hours were way down
industry-wide, “I dor’t think anybody who follows the profession would
suggest that this is only a temporary situation,” he said. The longer Theiss
spoke, the bleaker the picture became. Finally, Columbus, the marketing

director, attemnpted to steer the discussion in a more upbeat direction.

«I think it’s fair to say as well, as the general economy improves ... legal

demand should increase,” he interjected brightly.

But Theiss cut him off. “Uh, OK,” he said, looking rather skeptical. “I mean,

maybe.”

Noam Scheiber is a senior editor at The New Republic. Follow @noamscheiber.
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